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Dear Friends:

I am pleased to provide the School Laws of Montana 2007, a compilation of Montana
statutory law affecting our schools. This is a biennial publication of the Office of Public
Instruction, and I know from personal experience that it serves as an important resource for
county superintendents, trustees, district superintendents, teachers, state employees, and
anyone else who works in or has an interest in Montana’s public schools.

My staff and I are always looking for ways to improve our service to you. We welcome
your comments and suggestions about how to improve this book. Please send your
suggestions to the address above or to my e-mail at OPISupt@mt.gov.

I sincerely hope that you find this volume a helpful and often-used resource. I look forward
to hearing from you and working with you in the coming years!
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“It is our mission to advocate, communicate, educate and be accountable to those we serve.”



PREFACE

Superintendent of Public Instruction Linda McCulloch offers this compilation, School Laws
of Montana 2007, pursuant to Mont. Code Ann. §20-3-105(5) (2007). This volume contains
Montana statutory law affecting schools, including acts of the 60" Montana Legislature of 2007
in regular session and special session.

Arrangement and Scope

School Laws of Montana, like the Montana Code Annotated (MCA), is arranged topically.
Title 13, for example, contains most of the laws pertaining to elections. The legal staff of the
Office of Public Instruction (OPI) attempted to include Montana statutory law that directly
applies to Montana schools in this volume. It does not, of course, include all laws passed by the
legislature, approved by the governor, and codified in the MCA. You may access the entire MCA
on-line at http://www.opi.mt.gov/masterMCASearch.html. Please do not rely exclusively on this
one volume compilation; other code sections not included in this volume may apply to your
particular legal question.

Numbering System

The Montana code uses a three-element numbering system. (For example, Mont. Code Ann.
§20-1-101.) The number to the far left designates the title number, the number between the
hyphens designates the chapter number, and the number to the right designates the part and
section number. Numbering is sequential, but numbers both within chapters and parts and
between titles have been skipped (“reserved”) to leave room for future expansion.

Annotations

The annotations to the code include the legislative history of the code section and
cross-references to administrative rules, case notes, and attorney general opinions. Given space
constraints, we were unable to include a full set of annotations for the code sections included in
the School Laws of Montana. We included history annotations and statutory cross-references for
Title 20 (Education) and history annotations for the other titles. The full set of annotations for
each titleis updated biennially and appears in separate volumes published by the Montana Code
Commissioner.

Abbreviations The following abbreviations are used in the annotations.

Ad. — Adopted I.M. No. — Initiative Measure Number

amd. — Amended L. — Laws of

Ap.p. — Appears in part MCA — Montana Code Annotated

C.—Code p. — Page

C. Civ. Proc. — Code of Civil Procedure Pen. C. — Penal Code

Cal. — California Pol. C. — Political Code

Ch. — Chapter R.C.M. — Revised Codes of Montana

Civ. C. — Civil Code redes. — Redesignated

Cod. — Codified re-en. — Reenacted

Comp. — Compiled Ref. No. — Referendum Number

Const. Amend. No. — Constitutional rep. — Repealed

Amendment Number Rev. — Revised

Div. — Division Sec. — Section

En. — Enacted Sp. L. — Special Session Laws

Exec. Ord. — Executive Order Stat. — Statutes

Field — Field Code of New York Sup. Ct. Ord. — Supreme Court Order
Web Page

You may find the following Web pages useful in supplementing this compilation. This is by no
means a comprehensive list of legal or education related Web pages, and OPI does not endorse
any particular page.
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Codes and Laws of Other States, http:/ /www.law.cornell.edu/states/listing.html
Congress: Representative Dennis Rehberg, http:/ /www.house.gov/rehberg
Congress: Senator Max Baucus, http://baucus.senate.gov
Congress: Senator Jon Tester, http:/ /tester..senate.gov/
Council for Exceptional Children, http://www.cec.sped.org/
Education Departments of the States,

http:/ /wdcrobcolp01.ed.gov/Programs/EROD/org_list.cfm?category_ID=SEA
FERPA Information from DOE, http://www.ed.gov/offices/OIl/fpco/ferpa/
FindLaw, hitp:/ /www.findlaw.com /
IDEA 97 Final Regulations, http://www.cec.sped.org/law_res/doc/law/index
Law Library, http:/ /www.lawlibrary.mt.gov/
Law.com, http:/ /www.law.com/
Legal Information Institute, Cornell University, http:/ /www.law.cornell.edu/
Montana Board of Public Education, http:/ /www.bpe.mt.gov
Montana Commissioner of Higher Education, http://www.mus.edu/
Montana Constitution, http://leg.mt.gov/css/mtcode_const/const.asp
Montana Legal Services Association, hitp://montanalawhelp.org
Montana Legislative Branch, http:/ /leg.mt.gov/
Montana MEA-MFT, http:/ /www.mea-mft.org/
Montana Office of Public Instruction, http://www.opi.mt.gov/
Montana Rural Education Association, http://www.mrea-mt.org/
Montana School Boards Association, Attp://www.mtsba.org/
Montana State Government, http:/ /www.mt.gov/default.asp
Montana State Law Library, http://www.lawlibrary.mt.gov/
Montana State Government Telephone Directory, http:/www.mt.gov/govt/statedir.asp
Montana State University Library, http://www.lib.montana.edu
National School Boards Association, http://www.nsba.org/
Office of Public Instruction, http://www.opi.mt.gov/
School Administrators of Montana, http://www.sammt.org
SchoolLaw.com, http://www.schoollaw.com /
State Bar of Montana, http:/ /www.montanabar.org/
State Reporter Publishing Company, http://www.statereporter.com/
Thomas, Legislative Information from the Library of Congress, http://thomas.loc.gov/
United Stated Supreme Court Decisions,

hitp:/ /www.supremecourtus.gov/opinions/opinions.html
United States Code of Federal Regulations, http://www.gpoaccess.gov/cfr/index.html
United States Code, http:/ /www4.law.cornell.edu/uscode/
United States Constitution, Attp:/ /lcweb2.loc.gov/const/constquery.html
United States Court of Appeals for the Ninth Circuit, http://www.ca9.uscourts.gov/
United States Department of Education, Attp://www.ed.gov/
United States Federal Register, http://www.gpoaccess.gov/fr/index.html
University of Montana Law Library, http://www.umt.edu/law/library/default.htm
University of Montana Mansfield Library, Attp:/ /www.lib.umt.edu /

Expression of Thanks

On behalf of the Superintendent, I wish to extend words of thanks to several who focused a
great deal of energy on this compilation. Beverly Marlow, OPI Paralegal, did an exceptional job
organizing the material for this compilation and reviewing countless pages of legislative
material. I also appreciate the efforts of OPI staffin distributing this book. In particular, thanks
go to Linda Brandon-Kjos, Nancy Toole and Clay Hickman. We also greatly appreciate the work
of the staff of the Legislative Services Division, in particular Ann Patten, Kevin Hayes, and Kip
Davis. Thank you, also, to the Montana Association of School Business Officials for allowing us
to insert the “School Laws Ready Reference” found in its directory. Finally, a sincere word of
thanks to those who offered constructive criticism; your feedback helps us make this a more
useful resource.
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Kathleen Magone, Chief Legal Counsel
Montana Office of Public Instruction
1227 11th Avenue

P.O. Box 202501

Helena, MT 59620-2501

Tel: 406-444-4402
Fax: 406-444-2893
E-Mail: kmagone@mt.gov

The Office of Public Instruction is committed to equal employment opportunity and
non-discriminatory access to all our programs and services. For information or to file a
complaint, contact Kathy Bramer, OPI Title IX’EEO Coordinator at (406) 444-3161 or

kbramer@mt.gov.
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QUICK REFERENCE GUIDE
Index to Most-Questioned Topics

Courtesy of the Montana Association of School Business Officials

You may access the entire Montana Code Annotated on-line at:
http://www.opi.mt.gov/imasterMCASearch.html

You may access the Montana Administrative Rules on-line at:

http://arm.sos.mt.gov/

Subject

Accreditation
Additional Levy
Adult Education
Adult Education Fund
ANB

Appeals
Teacher Termination
Board Decision
Attendance / Pupils
Attendance Agreement
Audits

Bid Requirements

Bids

Bonds (and Election)

Budget Definitions — “BASE”, etc
Budget Amendment

Building Reserve Fund
Bus Depreciation Fund
Bus Purchase

Certification of Teachers
Charge/Minutes’ Copies
Child Abuse

Clearing Accounts

Clerk

Collective Bargaining

Compensated Absence Liability Fund
Conflict of Interest

Corporal Punishment

County Treasurer

County Superintendent

Definitions — Base
Definitions
Destruction of Records
Dist. Sup. / Principal
District Legal Classification
Elementary
High School
District Clerk

Mont. Code Ann. Citation Page
20-7-101 ... 537
20-9-353 612
20-7-701 560
20-7-705 561
20-9-311 597
See also ARM 10.20.102 - 104

20-4-204 478
20-3-210 & 20-3-107 450, 445
20-5-103 487
20-5-314 . .. 492
2-7-503 & 20-9-203 81, 582
18-1-102 275
20-9-204 583
20-9-401 617
20-9-306 593
20-9-161 . .. 578
See also ARM 10.22.201

20-9-502 636
20-10-147 669
20-10-110 657
20-4-101 . .. 467
20-3-323 (2) 456
41-3-101 ... 744
20-9-220 588
See also ARM 10.10.2xx

20-3-325 458
39-31-101 ... 723
20-9-512 640
20-9-204 583
20-4-302 481
20-9-212 586
20-3-201 446
20-9-306 593
See also ARM 10.15.101

20-1-212 427
20-4-401 . .. 482
20-6-201 512
20-6-301 514
20-3-325 458
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Early Graduation
Education

Education Definitions
Election Notice
Election Procedures

Elementary District
Emergency Closure
Endowments
Equalization
Expulsion
Extracurricular Fund

Field Trips/First Aid Requirement
Final Budget Meeting

Finance

Fire Drills

Fire Safety

Food Services / Fund

General Fund Reserve
Gifted and Talented
Guaranteed Tax Base

Health
High School District

Immunization Laws
Impact Aid Fund
Increased State Aid
Individual Transportation

Interlocal Co-op Agreement Fund
Isolation Status

K-12 School Districts

Land Transfer

Elementary District

High School District
Lease/Rental Agreement Fund
Levy (over base budget authority)
Levy Elections

Mail Ballot Election

Mileage Allowance

Military Service Employment Rights

Minors (Child Labor Standards)
Minutes
Misc. Programs Fund

Nepotism
Non-tenure

Open Meeting
2007 School Laws of Montana

vi

20-9-313 600
Title 20 421
20-1-101 422
20-20-204 692
13-1-101 . .. 171
20-20-101 . .. 689
20-6-201 512
20-9-801. .. 652
20-9-604 645
20-9-302 591
20-5-201 490
20-9-504 638
ARM 37.111.825(4)(a)

20-9-131 575
Title 20, Chapter 9 569
20-1-401 431
50-61-101 868
20-10-201 . .. 669
20-9-104 573
20-7-901 563
20-9-367 614
See also ARM 10.21.101A - 105

20-5-402 498
20-6-301 514
20-5-403 . .. 498
20-9-514 641
See also ARM 10.20.201 - 202

20-10-142 664
See also ARM 10.7.105 - 106

20-9-511 640
20-9-302 & 303 591, 592
See also ARM 10.30.101 - 102

20-6-701 532
See also ARM 10.30-402 - 407

20-6-105 509
20-6-105 509
20-9-509 640
20-9-353 612
20-20-103 690
See also ARM 10.23.103

Title 13, Chapter 19 228
Title 20, Chapter 20 688
2-18-503 124
10-1-1001. .. 165
41-2-102 . .. 739
20-3-323 456
20-9-507 639
2-2-301 & 304 53, 54
20-4-206 479
2-3-201 57
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P.E.R.S.

Principal

Property/ Sale or Disposal
Public Records

Public Contracts

Pupils

Reserves

Residence

Retirement Fund

Retirement System (TRS/PERS)

Safety Culture Act
Saturday School

School Bus Driver Qualifications
School Property

School Holidays

School Election

Site Elections (Bldg Plans)
Smoking in Public Places
Special Education

State Superintendent
Suspension

T.R.S.
Tax Increase Notice
Teachers Duties
Teacher Tenure/Termination
Tenure
Testing (Student)
Release by OPI
Release by District
Textbooks
Tobacco Use/Schools
Traffic Education Fund
Transfer of Territory (EL)
Transfer of Territory (HS)
Transportation

Transportation Payment Schedule
Trustees Duties, etc.

Trustee Elections

Trustee Resignations

Trustee Financial Duties

Trustee Vacancy

Tuberculosis Testing

Veterans’ Preference
Vocational Education
Voter Instructions

Warrants
Websites

19-1-104 320
20-4-403 484
20-6-603 . .. 527
2-6-401 77
Title 18 274
Title 20, Chapter 5 485
See also ARM 10.22.103

1-1-215 30
20-9-501 634
Title 19 319
See Administrative Rules

20-1-303 429
20-10-103 655
20-6-602 & 604 527, 528
20-1-305 430
20-20-101 & 204 689, 692
20-6-621 & 624 529, 530
20-1-220 428
20-7-401 . .. 545
20-3-101 442
20-5-201 490
19-20-101 382
15-10-203 254
20-4-301 481
20-4-203 . .. 477
20-4-203 477
20-2-121(12) 435
20-3-106(27) 445
20-3-324(25) 458
20-1-101 422
20-1-220 428
20-9-510 640
20-6-105, 417 509, 519
20-6-105, 308, & 417 509, 515, 519
20-10-101 & 146 654, 668

See also ARM 10.7.101 - 118
See also ARM 10.7.114

20-3-324 457
20-3-301 & 309 452, 454
2-16-502 113
20-9-213 587
20-3-309 454
ARM 37.114.1010

39-29-101 721
20-7-301 541
20-3-306 453
20-9-221 ... 589

See Preface
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THE CONSTITUTION OF THE STATE OF MONTANA

CONSTITUTION OF MONTANA
AS ADOPTED BY THE CONSTITUTIONAL CONVENTION
MARCH 22, 1972, AND AS RATIFIED BY THE PEOPLE,
JUNE 6, 1972, REFERENDUM NO. 68

PREAMBLE

We the people of Montana grateful to God for the quiet beauty of our state, the grandeur of
our mountains, the vastness of our rolling plains, and desiring to improve the quality of life,
equality of opportunity and to secure the blessings of liberty for this and future generations do
ordain and establish this constitution.

ARTICLE 1
COMPACT WITH THE UNITED STATES

All provisions of the enabling act of Congress (approved February 22, 1889, 25 Stat. 676), as
amended and of Ordinance No. 1, appended to the Constitution of the state of Montana and
approved February 22, 1889, including the agreement and declaration that all lands owned or
held by any Indian or Indian tribes shall remain under the absolute jurisdiction and control of
the congress of the United States, continue in full force and effect until revoked by the consent of
the United States and the people of Montana.

ARTICLE 1II
DECLARATION OF RIGHTS

Section 1. Popular sovereignty. All political power is vested in and derived from the
people. All government of right originates with the people, is founded upon their will only, and is
instituted solely for the good of the whole.

Section 2. Self-government. The people have the exclusive right of governing
themselves as a free, sovereign, and independent state. They may alter or abolish the
constitution and form of government whenever they deem it necessary.

Section 3. Inalienable rights. All persons are born free and have certain inalienable
rights. They include the right to a clean and healthful environment and the rights of pursuing
life’s basic necessities, enjoying and defending their lives and liberties, acquiring, possessing
and protecting property, and seeking their safety, health and happiness in all lawful ways. In
enjoying these rights, all persons recognize corresponding responsibilities.

Section 4. Individual dignity. The dignity of the human beingisinviolable. No person
shall be denied the equal protection of the laws. Neither the state nor any person, firm,
corporation, or institution shall discriminate against any person in the exercise of his civil or
political rights on account of race, color, sex, culture, social origin or condition, or political or
religious ideas.

Section 5. Freedom of religion. The state shall make no law respecting an
establishment of religion or prohibiting the free exercise thereof.

Section 6. Freedom of assembly. The people shall have the right peaceably to
assemble, petition for redress or peaceably protest governmental action.
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Section 7. Freedom of speech, expression, and press. No law shall be passed
impairing the freedom of speech or expression. Every person shall be free to speak or publish
whatever he will on any subject, being responsible for all abuse of that liberty. In all suits and
prosecutions for libel or slander the truth thereof may be given in evidence; and the jury, under
the direction of the court, shall determine the law and the facts.

Section 8. Right of participation. The public has the right to expect governmental
agencies to afford such reasonable opportunity for citizen participation in the operation of the
agencies prior to the final decision as may be provided by law.

Section 9. Right to know. No person shall be deprived of the right to examine
documents or to observe the deliberations of all public bodies or agencies of state government
and its subdivisions, except in cases in which the demand of individual privacy clearly exceeds
the merits of public disclosure.

Section 10. Right of privacy. The right of individual privacy is essential to the
well-being of a free society and shall not be infringed without the showing of a compelling state
interest.

Section 11. Searches and seizures. The people shall be secure in their persons,
papers, homes and effects from unreasonable searches and seizures. No warrant to search any
place, or seize any person or thing shall issue without describing the place to be searched or the
person or thing to be seized, or without probable cause, supported by oath or affirmation reduced
to writing.

Section 12. Right to bear arms. The right of any person to keep or bear arms in
defense of his own home, person, and property, or in aid of the civil power when thereto legally
summoned, shall not be called in question, but nothing herein contained shall be held to permit
the carrying of concealed weapons.

Section 13. Right of suffrage. All elections shall be free and open, and no power, civil
or military, shall at any time interfere to prevent the free exercise of the right of suffrage.

Section 14. Adultrights. A person 18 years of age or older is an adult for all purposes,
except that the legislature or the people by initiative may establish the legal age for purchasing,
consuming, or possessing alcoholic beverages.

Section 15. Rights of persons not adults. The rights of persons under 18 years of age
shall include, but not be limited to, all the fundamental rights of this Article unless specifically
precluded by laws which enhance the protection of such persons.

Section 16. The administration of justice. Courts of justice shall be open to every
person, and speedy remedy afforded for every injury of person, property, or character. No person
shall be deprived of this full legal redress for injury incurred in employment for which another
person may be liable except as to fellow employees and his immediate employer who hired him if
such immediate employer provides coverage under the Workmen’s Compensation Laws of this
state. Right and justice shall be administered without sale, denial, or delay.

Section 17. Due processoflaw. No person shall be deprived of life, liberty, or property
without due process of law.

Section 18. State subject to suit. The state, counties, cities, towns, and all other local
governmental entities shall have no immunity from suit for injury to a person or property, except
as may be specifically provided by law by a 2/3 vote of each house of the legislature.

Section 19. Habeas corpus. The privilege of the writ of habeas corpus shall never be
suspended.

Section 20. Initiation of proceedings. (1) Criminal offenses within the jurisdiction
of any court inferior to the district court shall be prosecuted by complaint. All criminal actions in
district court, except those on appeal, shall be prosecuted either by information, after
examination and commitment by a magistrate or after leave granted by the court, or by
indictment without such examination, commitment or leave.
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(2) A grand jury shall consist of eleven persons, of whom eight must concur to find an
indictment. A grand jury shall be drawn and summoned only at the discretion and order of the
district judge.

Section 21. Bail. All persons shall be bailable by sufficient sureties, except for capital
offenses, when the proof is evident or the presumption great.

Section 22. Excessive sanctions. Excessive bail shall not be required, or excessive
fines imposed, or cruel and unusual punishments inflicted.

Section 23. Detention. No person shall be imprisoned for the purpose of securing his
testimony in any criminal proceeding longer than may be necessary in order to take his
deposition. If he can give security for his appearance at the time of trial, he shall be discharged
upon giving the same; if he cannot give security, his deposition shall be taken in the manner
provided by law, and in the presence of the accused and his counsel, or without their presence, if
they shall fail to attend the examination after reasonable notice of the time and place thereof.

Section 24. Rightsofthe accused. In all criminal prosecutions the accused shall have
the right to appear and defend in person and by counsel; to demand the nature and cause of the
accusation; to meet the witnesses against him face to face; to have process to compel the
attendance of witnesses in his behalf, and a speedy public trial by an impartial jury of the county
or district in which the offense is alleged to have been committed, subject to the right of the state
to have a change of venue for any of the causes for which the defendant may obtain the same.

Section 25. Self-incrimination and double jeopardy. No person shall be compelled
to testify against himself in a criminal proceeding. No person shall be again put in jeopardy for
the same offense previously tried in any jurisdiction.

Section 26. Trial by jury. The right of trial by jury is secured to all and shall remain
inviolate. But upon default of appearance or by consent of the parties expressed in such manner
as the law may provide, all cases may be tried without a jury or before fewer than the number of
jurors provided by law. In all civil actions, two-thirds of the jury may render a verdict, and a
verdict so rendered shall have the same force and effect as if all had concurred therein. In all
criminal actions, the verdict shall be unanimous.

Section 27. Imprisonment for debt. No person shall be imprisoned for debt except in
the manner provided by law, upon refusal to deliver up his estate for the benefit of his creditors,
or in cases of tort, where there is strong presumption of fraud.

Section 28. Criminal justice policy — rights of the convicted. (1) Laws for the
punishment of crime shall be founded on the principles of prevention, reformation, public safety,
and restitution for victims.

(2) Full rights are restored by termination of state supervision for any offense against the
state.

Section 29. Eminent domain. Private property shall not be taken or damaged for
public use without just compensation to the full extent of the loss having been first made to or
paid into court for the owner. In the event of litigation, just compensation shall include necessary
expenses of litigation to be awarded by the court when the private property owner prevails.

Section 30. Treason and descent of estates. Treason against the state shall consist
only in levying war against it, or in adhering to its enemies, giving them aid and comfort; no
person shall be convicted of treason except on the testimony of two witnesses to the same overt
act, or on his confession in open court; no person shall be attainted of treason or felony by the
legislature; no conviction shall cause the loss of property to the relatives or heirs of the convicted.
The estates of suicides shall descend or vest as in cases of natural death.

Section 31. Ex post facto, obligation of contracts, and irrevocable privileges.
No ex post facto law nor any law impairing the obligation of contracts, or making any irrevocable
grant of special privileges, franchises, or immunities, shall be passed by the legislature.
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Section 32. Civilian control of the military. The military shall always be in strict
subordination to the civil power; no soldier shall in time of peace be quartered in any house
without the consent of the owner, nor in time of war, except in the manner provided by law.

Section 33. Importation of armed persons. No armed person or persons or armed
body of men shall be brought into this state for the preservation of the peace, or the suppression
of domestic violence, except upon the application of the legislature, or of the governor when the
legislature cannot be convened.

Section 34. Unenumerated rights. The enumeration in this constitution of certain
rights shall not be construed to deny, impair, or disparage others retained by the people.

Section 35. Servicemen, servicewomen, and veterans. The people declare that
Montana servicemen, servicewomen, and veterans may be given special considerations
determined by the legislature.

ARTICLE III
GENERAL GOVERNMENT

Section 1. Separation of powers. The power of the government of this state is divided
into three distinct branches—legislative, executive, and judicial. No person or persons charged
with the exercise of power properly belonging to one branch shall exercise any power properly
belonging to either of the others, except as in this constitution expressly directed or permitted.

Section 2. Continuity of government. The seat of government shall be in Helena,
except during periods of emergency resulting from disasters or enemy attack. The legislature
may enact laws to insure the continuity of government during a period of emergency without
regard for other provisions of the constitution. They shall be effective only during the period of
emergency that affects a particular office or governmental operation.

Section 3. Oathofoffice. Membersofthelegislature and all executive, ministerial and
judicial officers, shall take and subscribe the following oath or affirmation, before they enter
upon the duties of their offices: “I do solemnly swear (or affirm) that I will support, protect and
defend the constitution of the United States, and the constitution of the state of Montana, and
that I will discharge the duties of my office with fidelity (so help me God).” No other oath,
declaration, or test shall be required as a qualification for any office or public trust.

Section 4. Initiative. (1) The people may enact laws by initiative on all matters
except appropriations of money and local or special laws.

(2) Initiative petitions must contain the full text of the proposed measure, shall be signed by
at least five percent of the qualified electors in each of at least one-half of the counties and the
total number of signers must be at least five percent of the total qualified electors of the state.
Petitions shall be filed with the secretary of state at least three months prior to the election at
which the measure will be voted upon.

(8) The sufficiency of the initiative petition shall not be questioned after the election is held.

Section 5. Referendum. (1) The people may approve or reject by referendum any act
of the legislature except an appropriation of money. A referendum shall be held either upon
order by the legislature or upon petition signed by at least five percent of the qualified electors in
each of at least one-third of the legislative representative districts. The total number of signers
must be at least five percent of the qualified electors of the state. A referendum petition shall be
filed with the secretary of state no later than six months after adjournment of the legislature
which passed the act.

(2) Anactreferred to the people is in effect until suspended by petitions signed by at least 15
percent of the qualified electors in a majority of the legislative representative districts. If so
suspended the act shall become operative only after it is approved at an election, the result of
which has been determined and declared as provided by law.
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Section 6. Elections. The people shall vote on initiative and referendum measures at
the general election unless the legislature orders a special election.

Section 7. Number of electors. (1) The number of qualified electors required in each
legislative representative district and in the state shall be determined by the number of votes
cast for the office of governor in the preceding general election.

(2) For the purposes of a constitutional amendment, the number of qualified electors in
each county and in the state shall be determined by the number of votes cast for the office of
governor in the preceding general election.

(3) For the purposes of a statutory initiative, the number of qualified electors required in
each county and in the state shall be determined by the number of votes cast for the office of
governor in the preceding general election.

Section 8. Prohibition. The provisions of this Article do not apply to
CONSTITUTIONAL REVISION, Article XIV.

Section 9. Gambling. All forms of gambling, lotteries, and gift enterprises are
prohibited unless authorized by acts of the legislature or by the people through initiative or
referendum.

ARTICLE IV
SUFFRAGE AND ELECTIONS

Section 1. Ballot. All elections by the people shall be by secret ballot.

Section 2. Qualified elector. Any citizen of the United States 18 years of age or older
who meets the registration and residence requirements provided by law is a qualified elector
unless he is serving a sentence for a felony in a penal institution or is of unsound mind, as
determined by a court.

Section 3. Elections. The legislature shall provide by law the requirements for
residence, registration, absentee voting, and administration of elections. It may provide for a
system of poll booth registration, and shall insure the purity of elections and guard against
abuses of the electoral process.

Section 4. Eligibility for public office. Any qualified elector is eligible to any public
office except as otherwise provided in this constitution. The legislature may provide additional
qualifications but no person convicted of a felony shall be eligible to hold office until his final
discharge from state supervision.

Section 5. Result of elections. In all elections held by the people, the person or
persons receiving the largest number of votes shall be declared elected.

Section 6. Privilege from arrest. A qualified elector is privileged from arrest at
polling places and in going to and returning therefrom, unless apprehended in the commission of
a felony or a breach of the peace.

Section 7. Ballot issues — challenges — elections. (1) An initiative or referendum
that qualifies for the ballot under Article III or Article XIV shall be submitted to the qualified
electors as provided in the Article under which the initiative or referendum qualified unless a
new election is held pursuant to this section.

(2) A preelection challenge to the procedure by which an initiative or referendum qualified
for the ballot or a postelection challenge to the manner in which the election was conducted shall
be given priority by the courts.

(3) If the election on an initiative or referendum properly qualifying for the ballot is
declared invalid because the election was improperly conducted, the secretary of state shall
submit the issue to the qualified electors at the next regularly scheduled statewide election
unless the legislature orders a special election.
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Section 8. Limitation on terms of office. (1) The secretary of state or other
authorized official shall not certify a candidate’s nomination or election to, or print or cause to be
printed on any ballot the name of a candidate for, one of the following offices if, at the end of the
current term of that office, the candidate will have served in that office or had he not resigned or
been recalled would have served in that office:

(a) 8 or more years in any 16-year period as governor, lieutenant governor, secretary of
state, state auditor, attorney general, or superintendent of public instruction;

(b) 8 or more years in any 16-year period as a state representative;

(c) 8 or more years in any 16-year period as a state senator;

(d) 6 or more years in any 12-year period as a member of the U.S. house of representatives;
and

(e) 12 or more years in any 24-year period as a member of the U.S. senate.

(2) When computing time served for purposes of subsection (1), the provisions of subsection
(1) do not apply to time served in terms that end during or prior to January 1993.

(3) Nothing contained herein shall preclude an otherwise qualified candidate from being
certified as nominated or elected by virtue of write-in votes cast for said candidate.

ARTICLE V
THE LEGISLATURE

Section 1. Power and structure. The legislative power is vested in a legislature
consisting of a senate and a house of representatives. The people reserve to themselves the
powers of initiative and referendum.

Section 2. Size. The size ofthe legislature shall be provided by law, but the senate shall
not have more than 50 or fewer than 40 members and the house shall not have more than 100 or
fewer than 80 members.

Section 3. Election and terms. A member of the house of representatives shall be
elected for a term of two years and a member of the senate for a term of four years each to begin
on a date provided by law. One-half of the senators shall be elected every two years.

Section 4. Qualifications. A candidate for the legislature shall be a resident of the
state for at least one year next preceding the general election. For six months next preceding the
general election, he shall be a resident of the county if it contains one or more districts or of the
district if it contains all or parts of more than one county.

Section 5. Compensation. Each member of the legislature shall receive compensation
for his services and allowances provided by law. No legislature may fix its own compensation.

Section 6. Sessions. The legislature shall meet each odd-numbered year in regular
session of not more than 90 legislative days. Any legislature may increase the limit on the length
of any subsequent session. The legislature may be convened in special sessions by the governor
or at the written request of a majority of the members.

Section 7. Vacancies. A vacancy in the legislature shall be filled by special election for
the unexpired term unless otherwise provided by law.

Section 8. Immunity. A member of the legislature is privileged from arrest during
attendance at sessions of the legislature and in going to and returning therefrom, unless
apprehended in the commission of a felony or a breach of the peace. He shall not be questioned in
any other place for any speech or debate in the legislature.

Section 9. Disqualification. No member of the legislature shall, during the term for
which he shall have been elected, be appointed to any civil office under the state; and no member
of congress, or other person holding an office (except notary public, or the militia) under the
United States or this state, shall be a member of the legislature during his continuance in office.

Section 10. Organization and procedure. (1) Each house shall judge the election
and qualifications of its members. It may by law vest in the courts the power to try and determine
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contested elections. Each house shall choose its officers from among its members, keep a journal,
and make rules for its proceedings. Each house may expel or punish a member for good cause
shown with the concurrence of two-thirds of all its members.

(2) A majority of each house constitutes a quorum. A smaller number may adjourn from day
to day and compel attendance of absent members.

(8) The sessions of the legislature and of the committee of the whole, all committee
meetings, and all hearings shall be open to the public.

(4) The legislature may establish a legislative council and other interim committees. The
legislature shall establish a legislative post-audit committee which shall supervise
post-auditing duties provided by law.

(5) Neither house shall, without the consent of the other, adjourn or recess for more than
three days or to any place other than that in which the two houses are sitting.

Section 11. Bills. (1) A law shall be passed by bill which shall not be so altered or
amended on its passage through the legislature as to change its original purpose. No bill shall
become law except by a vote of the majority of all members present and voting.

(2) Every vote of each member of the legislature on each substantive question in the
legislature, in any committee, or in committee of the whole shall be recorded and made public.
On final passage, the vote shall be taken by ayes and noes and the names entered on the journal.

(3) Each bill, except general appropriation bills and bills for the codification and general
revision of the laws, shall contain only one subject, clearly expressed in its title. If any subject is
embraced in any act and is not expressed in the title, only so much of the act not so expressed is
void.

(4) A general appropriation bill shall contain only appropriations for the ordinary expenses
of the legislative, executive, and judicial branches, for interest on the public debt, and for public
schools. Every other appropriation shall be made by a separate bill, containing but one subject.

(5) No appropriation shall be made for religious, charitable, industrial, educational, or
benevolent purposes to any private individual, private association, or private corporation not
under control of the state.

(6) Alaw may be challenged on the ground of noncompliance with this section only within
two years after its effective date.

Section 12. Local and special legislation. The legislature shall not pass a special or
local act when a general act is, or can be made, applicable.

Section 13. Impeachment. (1) The governor, executive officers, heads of state
departments, judicial officers, and such other officers as may be provided by law are subject to
impeachment, and upon conviction shall be removed from office. Other proceedings for removal
from public office for cause may be provided by law.

(2) The legislature shall provide for the manner, procedure, and causes for impeachment
and may select the senate as tribunal.

(3) Impeachment shall be brought only by a two-thirds vote of the house. The tribunal
hearing the charges shall convict only by a vote of two-thirds or more of its members.

(4) Conviction shall extend only to removal from office, but the party, whether convicted or
acquitted, shall also be liable to prosecution according to law.

Section 14. Districting and apportionment. (1) The state shall be divided into as
many districts as there are members of the house, and each district shall elect one
representative. Each senate district shall be composed of two adjoining house districts, and shall
elect one senator. Each district shall consist of compact and contiguous territory. All districts
shall be as nearly equal in population as is practicable.

(2) Inthelegislative session following ratification of this constitution and thereafter in each
session preceding each federal population census, a commission of five citizens, none of whom
may be public officials, shall be selected to prepare a plan for redistricting and reapportioning
the state into legislative districts and a plan for redistricting the state into congressional
districts. The majority and minority leaders of each house shall each designate one
commissioner. Within 20 days after their designation, the four commissioners shall select the
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fifth member, who shall serve as chairman of the commission. If the four members fail to select
the fifth member within the time prescribed, a majority of the supreme court shall select him.

(3) Within 90 days after the official final decennial census figures are available, the
commission shall file its final plan for congressional districts with the secretary of state and it
shall become law.

(4) The commission shall submit its plan for legislative districts to the legislature at the
first regular session after its appointment or after the census figures are available. Within 30
days after submission, the legislature shall return the plan to the commission with its
recommendations. Within 30 days thereafter, the commission shall file its final plan for
legislative districts with the secretary of state and it shall become law.

(5) Upon filing both plans, the commission is then dissolved.

ARTICLE VI
THE EXECUTIVE

Section 1. Officers. (1) The executive branch includes a governor, lieutenant governor,
secretary of state, attorney general, superintendent of public instruction, and auditor.

(2) Each holds office for a term of four years which begins on the first Monday of January
next succeeding election, and until a successor is elected and qualified.

(3) Each shall reside at the seat of government, there keep the public records of his office,
and perform such other duties as are provided in this constitution and by law.

Section 2. Election. (1) The governor, lieutenant governor, secretary of state, attorney
general, superintendent of public instruction, and auditor shall be elected by the qualified
electors at a general election provided by law.

(2) Each candidate for governor shall file jointly with a candidate for lieutenant governor in
primary elections, or so otherwise comply with nomination procedures provided by law that the
offices of governor and lieutenant governor are voted upon together in primary and general
elections.

Section 3. Qualifications. (1) No person shall be eligible to the office of governor,
lieutenant governor, secretary of state, attorney general, superintendent of public instruction,
or auditor unless he is 25 years of age or older at the time of his election. In addition, each shall be
a citizen of the United States who has resided within the state two years next preceding his
election.

(2) Any person with the foregoing qualifications is eligible to the office of attorney general if
an attorney in good standing admitted to practice law in Montana who has engaged in the active
practice thereof for at least five years before election.

(8) The superintendent of public instruction shall have such educational qualifications as
are provided by law.

Section 4. Duties. (1) The executive power is vested in the governor who shall see that
the laws are faithfully executed. He shall have such other duties as are provided in this
constitution and by law.

(2) Thelieutenant governor shall perform the duties provided by law and those delegated to
him by the governor. No power specifically vested in the governor by this constitution may be
delegated to the lieutenant governor.

(8) The secretary of state shall maintain official records of the executive branch and of the
acts of the legislature, as provided by law. He shall keep the great seal of the state of Montana
and perform any other duties provided by law.

(4) The attorney general is the legal officer of the state and shall have the duties and powers
provided by law.

(5) The superintendent of public instruction and the auditor shall have such duties as are
provided by law.

Section 5. Compensation. (1) Officers of the executive branch shall receive salaries
provided by law.
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(2) During his term, no elected officer of the executive branch may hold another public office
or receive compensation for services from any other governmental agency. He may be a
candidate for any public office during his term.

Section 6. Vacancy inoffice. (1) Ifthe office of lieutenant governor becomes vacant by
his succession to the office of governor, or by his death, resignation, or disability as determined
by law, the governor shall appoint a qualified person to serve in that office for the remainder of
the term. If both the elected governor and the elected lieutenant governor become unable to
serve in the office of governor, succession to the respective offices shall be as provided by law for
the period until the next general election. Then, a governor and lieutenant governor shall be
elected to fill the remainder of the original term.

(2) If the office of secretary of state, attorney general, auditor, or superintendent of public
instruction becomes vacant by death, resignation, or disability as determined by law, the
governor shall appoint a qualified person to serve in that office until the next general election
and until a successor is elected and qualified. The person elected to fill a vacancy shall hold the
office until the expiration of the term for which his predecessor was elected.

Section 7. 20 departments. All executive and administrative offices, boards, bureaus,
commissions, agencies and instrumentalities of the executive branch (except for the office of
governor, lieutenant governor, secretary of state, attorney general, superintendent of public
instruction, and auditor) and their respective functions, powers, and duties, shall be allocated by
law among not more than 20 principal departments so as to provide an orderly arrangement in
the administrative organization of state government. Temporary commissions may be
established by law and need not be allocated within a department.

Section 8. Appointing power. (1) The departments provided for in section 7 shall be
under the supervision of the governor. Except as otherwise provided in this constitution or by
law, each department shall be headed by a single executive appointed by the governor subject to
confirmation by the senate to hold office until the end of the governor’s term unless sooner
removed by the governor.

(2) The governor shall appoint, subject to confirmation by the senate, all officers provided
for in this constitution or by law whose appointment or election is not otherwise provided for.
They shall hold office until the end of the governor’s term unless sooner removed by the governor.

(3) Ifavacancy occurs in any such office when the legislature is not in session, the governor
shall appoint a qualified person to discharge the duties thereof until the office is filled by
appointment and confirmation.

(4) A person not confirmed by the senate for an office shall not, except at its request, be
nominated again for that office at the same session, or be appointed to that office when the
legislature 1s not in session.

Section 9. Budget and messages. The governor shall at the beginning of each
legislative session, and may at other times, give the legislature information and recommend
measures he considers necessary. The governor shall submit to the legislature at a time fixed by
law, a budget for the ensuing fiscal period setting forth in detail for all operating funds the
proposed expenditures and estimated revenue of the state.

Section 10. Veto power. (1) Each bill passed by the legislature, except bills proposing
amendments to the Montana constitution, bills ratifying proposed amendments to the United
States constitution, resolutions, and initiative and referendum measures, shall be submitted to
the governor for his signature. If he does not sign or veto the bill within 10 days after its delivery
to him, it shall become law. The governor shall return a vetoed bill to the legislature with a
statement of his reasons therefor.

(2) The governor may return any bill to the legislature with his recommendation for
amendment. If the legislature passes the bill in accordance with the governor’s
recommendation, it shall again return the bill to the governor for his reconsideration. The
governor shall not return a bill for amendment a second time.

(3) If after receipt of a veto message, two-thirds of the members of each house present
approve the bill, it shall become law.
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(4) (a) If the legislature is not in session when the governor vetoes a bill approved by
two-thirds of the members present, he shall return the bill with his reasons therefor to the
secretary of state. The secretary of state shall poll the members of the legislature by mail and
shall send each member a copy of the governor’s veto message. If two-thirds or more of the
members of each house vote to override the veto, the bill shall become law.

(b) The legislature may reconvene as provided by law to reconsider any bill vetoed by the
governor when the legislature is not in session.

(5) The governor may veto items in appropriation bills, and in such instances the procedure
shall be the same as upon veto of an entire bill.

Section 11. Special session. Whenever the governor considers it in the public interest,
he may convene the legislature.

Section 12. Pardons. The governor may grant reprieves, commutations and pardons,
restore citizenship, and suspend and remit fines and forfeitures subject to procedures provided
by law.

Section 13. Militia. (1) The governor is commander-in-chief of the militia forces of the
state, except when they are in the actual service of the United States. He may call out any part or
all of the forces to aid in the execution of the laws, suppress insurrection, repel invasion, or
protect life and property in natural disasters.

(2) The militia forces shall consist of all able-bodied citizens of the state except those
exempted by law.

Section 14. Succession. (1) If the governor-elect is disqualified or dies, the lieutenant
governor-elect upon qualifying for the office shall become governor for the full term. If the
governor-elect fails to assume office for any other reason, the lieutenant governor-elect upon
qualifying as such shall serve as acting governor until the governor-elect is able to assume office,
or until the office becomes vacant.

(2) The lieutenant governor shall serve as acting governor when so requested in writing by
the governor. After the governor has been absent from the state for more than 45 consecutive
days, the lieutenant governor shall serve as acting governor.

(3) He shall serve as acting governor when the governor is so disabled as to be unable to
communicate to the lieutenant governor the fact of his inability to perform the duties of his office.
The lieutenant governor shall continue to serve as acting governor until the governor is able to
resume the duties of his office.

(4) Whenever, at any other time, the lieutenant governor and attorney general transmit to
the legislature their written declaration that the governor is unable to discharge the powers and
duties of his office, the legislature shall convene to determine whether he is able to do so.

(5) If the legislature, within 21 days after convening, determines by two-thirds vote of its
members that the governor is unable to discharge the powers and duties of his office, the
lieutenant governor shall serve as acting governor. Thereafter, when the governor transmits to
the legislature his written declaration that no inability exists, he shall resume the powers and
duties of his office within 15 days, unless the legislature determines otherwise by two-thirds vote
of its members. If the legislature so determines, the lieutenant governor shall continue to serve
as acting governor.

(6) If the office of governor becomes vacant by reason of death, resignation, or
disqualification, the lieutenant governor shall become governor for the remainder of the term,
except as provided in this constitution.

(7) Additional succession to fill vacancies shall be provided by law.

(8) When there is a vacancy in the office of governor, the successor shall be the governor.
The acting governor shall have the powers and duties of the office of governor only for the period
during which he serves.

Section 15. Information for governor. (1) The governor may require information in
writing, under oath when required, from the officers of the executive branch upon any subject
relating to the duties of their respective offices.
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(2) He may require information in writing, under oath, from all officers and managers of
state institutions.

(3) He may appoint a committee to investigate and report to him upon the condition of any
executive office or state institution.

ARTICLE VII
THE JUDICIARY

Section 1. Judicial power. The judicial power of the state is vested in one supreme
court, district courts, justice courts, and such other courts as may be provided by law.

Section 2. Supreme court jurisdiction. (1) The supreme court has appellate
jurisdiction and may issue, hear, and determine writs appropriate thereto. It has original
jurisdiction to issue, hear, and determine writs of habeas corpus and such other writs as may be
provided by law.

(2) It has general supervisory control over all other courts.

(3) It may make rules governing appellate procedure, practice and procedure for all other
courts, admission to the bar and the conduct of its members. Rules of procedure shall be subject
to disapproval by the legislature in either of the two sessions following promulgation.

(4) Supreme court process shall extend to all parts of the state.

Section 3. Supreme court organization. (1) The supreme court consists of one
chief justice and four justices, but the legislature may increase the number of justices from four
to six. A majority shall join in and pronounce decisions, which must be in writing.

(2) A district judge shall be substituted for the chief justice or a justice in the event of
disqualification or disability, and the opinion of the district judge sitting with the supreme court
shall have the same effect as an opinion of a justice.

Section 4. District court jurisdiction. (1) The district court has original jurisdiction
in all criminal cases amounting to felony and all civil matters and cases at law and in equity. It
may issue all writs appropriate to its jurisdiction. It shall have the power of naturalization and
such additional jurisdiction as may be delegated by the laws of the United States or the state of
Montana. Its process shall extend to all parts of the state.

(2) The district court shall hear appeals from inferior courts as trials anew unless otherwise
provided by law. The legislature may provide for direct review by the district court of decisions of
administrative agencies.

(3) Other courts may have jurisdiction of criminal cases not amounting to felony and such
jurisdiction concurrent with that of the district court as may be provided by law.

Section 5. Justices ofthe peace. (1) There shall be elected in each county at least one
justice of the peace with qualifications, training, and monthly compensation provided by law.
There shall be provided such facilities that they may perform their duties in dignified
surroundings.

(2) dJustice courts shall have such original jurisdiction as may be provided by law. They shall
not have trial jurisdiction in any criminal case designated a felony except as examining courts.

(8) The legislature may provide for additional justices of the peace in each county.

Section 6. Judicial districts. (1) The legislature shall divide the state into judicial
districts and provide for the number of judges in each district. Each district shall be formed of
compact territory and be bounded by county lines.

(2) The legislature may change the number and boundaries of judicial districts and the
number of judges in each district, but no change in boundaries or the number of districts or
judges therein shall work a removal of any judge from office during the term for which he was
elected or appointed.

(3) The chiefjustice may, upon request of the district judge, assign district judges and other
judges for temporary service from one district to another, and from one county to another.
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Section 7. Terms and pay. (1) Alljustices and judges shall be paid as provided by law,
but salaries shall not be diminished during terms of office.

(2) Terms of office shall be eight years for supreme court justices, six years for district court
judges, four years for justices of the peace, and as provided by law for other judges.

Section 8. Selection. (1) Supreme court justices and district court judges shall be
elected by the qualified electors as provided by law.

(2) Forany vacancy in the office of supreme court justice or district court judge, the governor
shall appoint a replacement from nominees selected in the manner provided by law. If the
governor fails to appoint within thirty days after receipt of nominees, the chief justice or acting
chief justice shall make the appointment from the same nominees within thirty days of the
governor’s failure to appoint. Appointments made under this subsection shall be subject to
confirmation by the senate, as provided by law. If the appointee is not confirmed, the office shall
be vacant and a replacement shall be made under the procedures provided for in this section. The
appointee shall serve until the election for the office as provided by law and until a successor is
elected and qualified. The person elected or retained at the election shall serve until the
expiration of the term for which his predecessor was elected. No appointee, whether confirmed or
unconfirmed, shall serve past the term of his predecessor without standing for election.

(3) If anincumbent files for election and there is no election contest for the office, the name
of the incumbent shall nevertheless be placed on the general election ballot to allow the voters of
the state or district to approve or reject him. If an incumbent is rejected, the vacancy in the office
for which the election was held shall be filled as provided in subsection (2).

Section 9. Qualifications. (1) A citizen of the United States who has resided in the
state two years immediately before taking office is eligible to the office of supreme court justice or
district court judge if admitted to the practice of law in Montana for at least five years prior to the
date of appointment or election. Qualifications and methods of selection of judges of other courts
shall be provided by law.

(2) No supreme court justice or district court judge shall solicit or receive compensation in
any form whatever on account of his office, except salary and actual necessary travel expense.

(3) Except as otherwise provided in this constitution, no supreme court justice or district
court judge shall practice law during his term of office, engage in any other employment for
which salary or fee is paid, or hold office in a political party.

(4) Supreme court justices shall reside within the state. During his term of office, a district
court judge shall reside in the district and a justice of the peace shall reside in the county in
which he is elected or appointed. The residency requirement for every other judge must be
provided by law.

Section 10. Forfeiture of judicial position. Any holder of a judicial position forfeits
that position by either filing for an elective public office other than a judicial position or
absenting himself from the state for more than 60 consecutive days.

Section 11. Removal and discipline. (1) The legislature shall create a judicial
standards commission consisting of five persons and provide for the appointment thereto of two
district judges, one attorney, and two citizens who are neither judges nor attorneys.

(2) The commission shall investigate complaints, and make rules implementing this
section. It may subpoena witnesses and documents.

(3) Upon recommendation of the commission, the supreme court may:

(a) Retire any justice or judge for disability that seriously interferes with the performance
of his duties and is or may become permanent; or

(b) Censure, suspend, or remove any justice or judge for willful misconduct in office, willful
and persistent failure to perform his duties, violation of canons of judicial ethics adopted by the
supreme court of the state of Montana, or habitual intemperance.

(4) The proceedings of the commission are confidential except as provided by statute.

2007 School Laws of Montana



13 REVENUE AND FINANCE Art. VIII, §12

ARTICLE VIII
REVENUE AND FINANCE

Section 1. Tax purposes. Taxes shall be levied by general laws for public purposes.

Section 2. Tax power inalienable. The power to tax shall never be surrendered,
suspended, or contracted away.

Section 3. Property tax administration. The state shall appraise, assess, and
equalize the valuation of all property which is to be taxed in the manner provided by law.

Section 4. Equal valuation. Alltaxingjurisdictions shall use the assessed valuation of
property established by the state.

Section 5. Property tax exemptions. (1) Thelegislature may exempt from taxation:

(a) Property of the United States, the state, counties, cities, towns, school districts,
municipal corporations, and public libraries, but any private interest in such property may be
taxed separately.

(b) Institutions of purely public charity, hospitals and places of burial not used or held for
private or corporate profit, places for actual religious worship, and property used exclusively for
educational purposes.

(¢) Any other classes of property.

(2) The legislature may authorize creation of special improvement districts for capital
improvements and the maintenance thereof. It may authorize the assessment of charges for
such improvements and maintenance against tax exempt property directly benefited thereby.

Section 6. Highway revenue non-diversion. (1) Revenue from gross vehicle weight
fees and excise and license taxes (except general sales and use taxes) on gasoline, fuel, and other
energy sources used to propel vehicles on public highways shall be used as authorized by the
legislature, after deduction of statutory refunds and adjustments, solely for:

(a) Payment of obligations incurred for construction, reconstruction, repair, operation, and
maintenance of public highways, streets, roads, and bridges.

(b) Payment of county, city, and town obligations on streets, roads, and bridges.

(¢) Enforcement of highway safety, driver education, tourist promotion, and administrative
collection costs.

(2) Such revenue may be appropriated for other purposes by a three-fifths vote of the
members of each house of the legislature.

Section 7. Tax appeals. The legislature shall provide independent appeal procedures
for taxpayer grievances about appraisals, assessments, equalization, and taxes. The legislature
shall include a review procedure at the local government unit level.

Section 8. State debt. No state debt shall be created unless authorized by a two-thirds
vote of the members of each house of the legislature or a majority of the electors voting thereon.
No state debt shall be created to cover deficits incurred because appropriations exceeded
anticipated revenue.

Section 9. Balanced budget. Appropriations by the legislature shall not exceed
anticipated revenue.

Section 10. Local government debt. The legislature shall by law limit debts of
counties, cities, towns, and all other local governmental entities.

Section 11. Use of loan proceeds. All money borrowed by or on behalf of the state or
any county, city, town, or other local governmental entity shall be used only for purposes
specified in the authorizing law.

Section 12. Strict accountability. The legislature shall by law insure strict
accountability of all revenue received and money spent by the state and counties, cities, towns,
and all other local governmental entities.
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Section 13. Investment of public funds and public retirement system and state
compensation insurance fund assets. (1) The legislature shall provide for a unified
investment program for public funds and public retirement system and state compensation
insurance fund assets and provide rules therefor, including supervision of investment of surplus
funds of all counties, cities, towns, and other local governmental entities. Each fund forming a
part of the unified investment program shall be separately identified. Except as provided in
subsections (3) and (4), no public funds shall be invested in private corporate capital stock. The
investment program shall be audited at least annually and a report thereof submitted to the
governor and legislature.

(2) 'The public school fund and the permanent funds of the Montana university system and
all other state institutions of learning shall be safely and conservatively invested in:

(a) Public securities of the state, its subdivisions, local government units, and districts
within the state, or

(b) Bonds of the United States or other securities fully guaranteed as to principal and
interest by the United States, or

(¢) Suchother safe investments bearing a fixed rate of interest as may be provided by law.

(3) Investment of public retirement system assets shall be managed in a fiduciary capacity
in the same manner that a prudent expert acting in a fiduciary capacity and familiar with the
circumstances would use in the conduct of an enterprise of a similar character with similar aims.
Public retirement system assets may be invested in private corporate capital stock.

(4) Investment of state compensation insurance fund assets shall be managed in a fiduciary
capacity in the same manner that a prudent expert acting in a fiduciary capacity and familiar
with the circumstances would use in the conduct of a private insurance organization. State
compensation insurance fund assets may be invested in private corporate capital stock.
However, the stock investments shall not exceed 25 percent of the book value of the state
compensation insurance fund’s total invested assets.

Section 14. Prohibited payments. Except for interest on the public debt, no money
shall be paid out of the treasury unless upon an appropriation made by law and a warrant drawn
by the proper officer in pursuance thereof.

Section 15. Public retirement system assets. (1) Public retirement systems shall be
funded on an actuarially sound basis. Public retirement system assets, including income and
actuarially required contributions, shall not be encumbered, diverted, reduced, or terminated
and shall be held in trust to provide benefits to participants and their beneficiaries and to defray
administrative expenses.

(2) The governing boards of public retirement systems shall administer the system,
including actuarial determinations, as fiduciaries of system participants and their beneficiaries.

ARTICLE IX
ENVIRONMENT AND NATURAL RESOURCES

Section 1. Protection and improvement. (1) The state and each person shall
maintain and improve a clean and healthful environment in Montana for present and future
generations.

(2) The legislature shall provide for the administration and enforcement of this duty.

(8) The legislature shall provide adequate remedies for the protection of the environmental
life support system from degradation and provide adequate remedies to prevent unreasonable
depletion and degradation of natural resources.

Section 2. Reclamation. (1) All lands disturbed by the taking of natural resources
shall be reclaimed. The legislature shall provide effective requirements and standards for the
reclamation of lands disturbed.

(2) The legislature shall provide for a fund, to be known as the resource indemnity trust of
the state of Montana, to be funded by such taxes on the extraction of natural resources as the
legislature may from time to time impose for that purpose.
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(8) The principal of the resource indemnity trust shall forever remain inviolate in an
amount of one hundred million dollars ($100,000,000), guaranteed by the state against loss or
diversion.

Section 3. Waterrights. (1) All existing rights to the use of any waters for any useful or
beneficial purpose are hereby recognized and confirmed.

(2) The use of all water that is now or may hereafter be appropriated for sale, rent,
distribution, or other beneficial use, the right of way over the lands of others for all ditches,
drains, flumes, canals, and aqueducts necessarily used in connection therewith, and the sites for
reservoirs necessary for collecting and storing water shall be held to be a public use.

(3) All surface, underground, flood, and atmospheric waters within the boundaries of the
state are the property of the state for the use of its people and are subject to appropriation for
beneficial uses as provided by law.

(4) The legislature shall provide for the administration, control, and regulation of water
rights and shall establish a system of centralized records, in addition to the present system of
local records.

Section 4. Cultural resources. The legislature shall provide for the identification,
acquisition, restoration, enhancement, preservation, and administration of scenic, historic,
archeologic, scientific, cultural, and recreational areas, sites, records and objects, and for their
use and enjoyment by the people.

Section 5. Severance tax on coal — trust fund. The legislature shall dedicate not
less than one-fourth (1/4) of the coal severance tax to a trust fund, the interest and income from
which may be appropriated. The principal of the trust shall forever remain inviolate unless
appropriated by vote of three-fourths (3/4) of the members of each house of the legislature. After
December 31, 1979, at least fifty percent (50%) of the severance tax shall be dedicated to the trust
fund.

Section 6. Noxious weed management trust fund. (1) The legislature shall provide
for a fund, to be known as the noxious weed management trust of the state of Montana, to be
funded as provided by law.

(2) The principal of the noxious weed management trust fund shall forever remain inviolate
in an amount of ten million dollars ($10,000,000) unless appropriated by vote of three-fourths
(3/4) of the members of each house of the legislature.

(3) The interest and income generated from the noxious weed management trust fund may
be appropriated by a majority vote of each house of the legislature. Appropriations of the interest
and income shall be used only to fund the noxious weed management program, as provided by
law.

(4) The principal of the noxious weed management trust fund in excess of ten million dollars
($10,000,000) may be appropriated by a majority vote of each house of the legislature.
Appropriations of the principal in excess of ten million dollars ($10,000,000) shall be used only to
fund the noxious weed management program, as provided by law.

Section 7. Preservation of harvest heritage. The opportunity to harvest wild fish
and wild game animals is a heritage that shall forever be preserved to the individual citizens of
the state and does not create a right to trespass on private property or diminution of other
private rights.

ARTICLE X
EDUCATION AND PUBLIC LANDS

Section

Educational goals and duties.
Public school fund.

Public school fund inviolate.

Board of land commissioners.
Public school fund revenue.

Aid prohibited to sectarian schools.
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Nondiscrimination in education.
School district trustees.

Boards of education.

State university funds.

Public land trust, disposition.

— =
oo™

Article Cross-References
Superintendent of Public Instruction as Executive Branch officer, Art. VI, sec. 1 through 4, 6, and 7, Mont. Const.
Education, Title 2, ch. 15, part 15; Title 20.
State Lands, Title 77.

Section 1. Educational goals and duties. (1) Itisthe goal of the people to establish a
system of education which will develop the full educational potential of each person. Equality of
educational opportunity is guaranteed to each person of the state.

(2) The state recognizes the distinct and unique cultural heritage of the American Indians
and is committed in its educational goals to the preservation of their cultural integrity.

(3) The legislature shall provide a basic system of free quality public elementary and
secondary schools. The legislature may provide such other educational institutions, public
libraries, and educational programs as it deems desirable. It shall fund and distribute in an
equitable manner to the school districts the state’s share of the cost of the basic elementary and
secondary school system.

Cross-References

Public school fund, Art. X, sec. 2 and 3, Mont. Const.

Nondiscrimination in education, Art. X, sec. 7, Mont. Const.; 49-2-307; 49-3-203.

State university funds, Art. X, sec. 10, Mont. Const.

State Board of Education, 2-15-1501.

Board of Regents of Higher Education, 2-15-1505.

Commissioner of Higher Education, 2-15-1506.

Board of Public Education, 2-15-1507.

Property tax exemption of property used for educational purposes, 15-6-201.

Education, Title 20.

Vocational and technical education, Title 20, ch. 7, part 3.

Montana State School for the Deaf and Blind, Title 20, ch. 8.

State equalization aid, Title 20, ch. 9, part 3.

Community college districts, Title 20, ch. 15.

University System, Title 20, ch. 25.

Charges for tuition — waivers, 20-25-421.

Libraries, Title 22, ch. 1.

Constitutional Convention Transcript Cross-References

Adoption, Trans. 2939, 2940.

Committee report, Vol. IT 718, 721 through 725, 993, 996, 1002, 1003, 1069.

Cross-references, 1889 and 1972 Constitutions, Vol. IT 757.

Debate — committee report, Trans. 1949 through 1989, 2022, 2151 through 2159.

Debate — style and drafting report, Trans. 2572, 2573, 2928.

Delegate proposals, Vol. I 95, 139, 143, 169, 170, 204, 284.

Final consideration, Trans. 2665 through 2667.

Text as adopted, Vol. IT 1099.

Section 2. Public school fund. The public school fund of the state shall consist of:

(1) Proceeds from the school lands which have been or may hereafter be granted by the
United States,

(2) Lands granted in lieu thereof,

(3) Lands given or granted by any person or corporation under any law or grant of the
United States,

(4) All other grants of land or money made from the United States for general educational
purposes or without special purpose,

(5) All interests in estates that escheat to the state,

(6) All unclaimed shares and dividends of any corporation incorporated in the state,

(7) All other grants, gifts, devises or bequests made to the state for general educational
purposes.

Cross-References
Public school fund inviolate, Art. X, sec. 3, Mont. Const.
Board of Land Commissioners, Art. X, sec. 4, Mont. Const.
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Public school fund revenue, Art. X, sec. 5, Mont. Const.
State university funds, Art. X, sec. 10, Mont. Const.
Public land trust — disposition, Art. X, sec. 11, Mont. Const.
Public school fund as separate investment fund, 17-6-203.
Permissible investments for public school fund, 17-6-211.
Public school fund, Title 20, ch. 9, part 6.
Escheated Estates Act, Title 72, ch. 14.
State Lands, Title 77.

Constitutional Convention Transcript Cross-References
Adoption, Trans. 2939, 2940.
Committee report, Vol. II 583, 596, 718, 725, 726, 993, 996, 997, 1002, 1003, 1069.
Cross-references, 1889 and 1972 Constitutions, Vol. IT 757.
Debate — committee report, Trans. 1957, 1989, 1990, 1995, 2143.
Debate — style and drafting report, Trans. 2573, 2574, 2928.
Final consideration, Trans. 2667, 2668.
Text as adopted, Vol. IT 1099.

Section 3. Public school fund inviolate. The public school fund shall forever remain
inviolate, guaranteed by the state against loss or diversion.
Cross-References
Public school fund, Art. X, sec. 2, Mont. Const.; Title 20, ch. 9, part 6.
Public school fund revenue, Art. X, sec. 5, Mont. Const.
State university funds, Art. X, sec. 10, Mont. Const.
Constitutional Convention Transcript Cross-References
Adoption, Trans. 2939, 2940.
Committee report, Vol. II 718, 726, 741, 742, 993, 997, 1003, 1004, 1069.
Cross-references, 1889 and 1972 Constitutions, Vol. II 757.
Debate — committee report, Trans. 1539 through 1544, 1948, 1990, 2146, 2148, 2245, 2246.
Debate — style and drafting report, Trans. 2574, 2927, 2928.
Delegate proposals, Vol. I 169, 176.
Final consideration, Trans. 2668, 2669.
Text as adopted, Vol. IT 1100.

Section 4. Board of land commissioners. The governor, superintendent of public
instruction, auditor, secretary of state, and attorney general constitute the board of land
commissioners. It has the authority to direct, control, lease, exchange, and sell school lands and
lands which have been or may be granted for the support and benefit of the various state
educational institutions, under such regulations and restrictions as may be provided by law.
Cross-References

Members as Executive Branch officers, Art. VI, sec. 1, Mont. Const.

Public land trust — disposition, Art. X, sec. 11, Mont. Const.

Governor as member, 2-15-201.

Secretary of State as member, 2-15-401.

Attorney General as member, 2-15-501.

Approval of Board required for state building leases required under some circumstances, 18-3-105.

Sale or lease of state land to school district, 20-6-621.

Deposit of interest and income of public school fund by Board, 20-9-342.

Community college trustees may accept funds, income, and property from Board, 20-15-225.

Board of Regents may accept funds, income, and property from Board, 20-25-301.

Power to accept recreational and camping ground, 23-1-103.

Montana Natural Areas Act of 1974, Title 76, ch. 12, part 1.

Board’s role in protection of forest resources, Title 76, ch. 13, parts 1 and 2.

State Lands, Title 77.

Exchanges of state land, Title 77, ch. 2, part 2.

Sales of state land, Title 77, ch. 2, part 3.

Board’s role in reclamation, Title 82, ch. 4.

Constitutional Convention Transcript Cross-References

Adoption, Trans. 2939, 2940.

Committee report, Vol. II 718, 719, 726, 727, 994, 997, 1002, 1004, 1069, 1070.

Cross-references, 1889 and 1972 Constitutions, Vol. II 757.

Debate — committee report, Trans. 860, 863 through 865, 869, 874, 917, 1280, 1990 through 2002.

Debate — style and drafting report, Trans. 2574, 2575, 2928.

Delegate proposal, Vol. I 329.

Final consideration, Trans. 2669, 2670.

Text as adopted, Vol. IT 1100.

Section 5. Public school fund revenue. (1) Ninety-five percent of all the interest
received on the public school fund and ninety-five percent of all rent received from the leasing of
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school lands and all other income from the public school fund shall be equitably apportioned
annually to public elementary and secondary school districts as provided by law.

(2) The remaining five percent of all interest received on the public school fund, and the
remaining five percent of all rent received from the leasing of school lands and all other income
from the public school fund shall annually be added to the public school fund and become and
forever remain an inseparable and inviolable part thereof.

Cross-References

Public school fund, Art. X, sec. 2, Mont. Const.; Title 20, ch. 9, part 6.

Public school fund inviolate, Art. X, sec. 3, Mont. Const.

Deposit of interest and income money, 20-9-341, 20-9-342.

State Lands, Title 77.

Constitutional Convention Transcript Cross-References

Adoption, Trans. 2939, 2940.

Committee report, Vol. IT 719, 727, 728, 994, 997, 1002, 1004, 1070.

Cross-references, 1889 and 1972 Constitutions, Vol. IT 757.

Debate — committee report, Trans. 149, 1948, 1977, 2006 through 2008.

Debate — style and drafting report, Trans. 2575, 2928.

Delegate proposals, Vol. I 146, 169, 170.

Final consideration, Trans. 2670, 2671.

Text as adopted, Vol. IT 1100.

Section 6. Aid prohibited to sectarian schools. (1) The legislature, counties, cities,
towns, school districts, and public corporations shall not make any direct or indirect
appropriation or payment from any public fund or monies, or any grant of lands or other property
for any sectarian purpose or to aid any church, school, academy, seminary, college, university, or
other literary or scientific institution, controlled in whole or in part by any church, sect, or
denomination.

(2) 'This section shall not apply to funds from federal sources provided to the state for the
express purpose of distribution to non-public education.

Cross-References

Freedom of religion, Art. II, sec. 5, Mont. Const.

Religious discrimination in public schools prohibited — advocating sectarian tenets in public schools prohibited,
Art. X, sec. 7, Mont. Const.

Religious instruction released time program, 20-1-308.

Religious exemption for immunization requirements, 20-5-405.

Accreditation of nonpublic high schools, 20-7-102.

Sectarian publications prohibited — prayer permitted in public schools, 20-7-112.

Constitutional Convention Transcript Cross-References

Adoption, Trans. 2939, 2940.

Committee report, Vol. II 629, 716, 719, 728 through 730, 743 through 747, 994, 997, 1002, 1004, 1070.

Cross-references, 1889 and 1972 Constitutions, Vol. IT 757.

Debate — committee report, Trans. 1646, 1960, 2008 through 2031, 2235.

Debate — style and drafting report, Trans. 2575, 2576, 2928.

Delegate proposals, Vol. I 137, 189, 222, 276, 311 through 313.

Final consideration, Trans. 2671, 2672.

Text as adopted, Vol. IT 1100.

Section 7. Nondiscrimination in education. No religious or partisan test or
qualification shall be required of any teacher or student as a condition of admission into any
public educational institution. Attendance shall not be required at any religious service. No
sectarian tenets shall be advocated in any public educational institution of the state. No person
shall be refused admission to any public educational institution on account of sex, race, creed,
religion, political beliefs, or national origin.

Cross-References

Equal protection, Art. I1, sec. 4, Mont. Const.

Freedom of religion, Art. II, sec. 5, Mont. Const.

Aid to sectarian schools prohibited, Art. X, sec. 6, Mont. Const.

Religious instruction released time program, 20-1-308.

Teachers, superintendents, and principals, Title 20, ch. 4.

Attendance of Indian children, 20-5-108.

Religious exemption for immunization requirements, 20-5-405.

Sectarian publications prohibited — prayer permitted in public schools, 20-7-112.

University System to instruct men and women equally, 20-25-101.

Freedom from discrimination, 49-1-102.
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Discrimination in education prohibited, 49-2-307.

Discrimination in educational, counseling, and vocational guidance programs prohibited, 49-3-203.
Constitutional Convention Transcript Cross-References

Adoption, Trans. 2939, 2940.

Committee report, Vol. IT 719, 730, 731, 994, 997, 998, 1002, 1004, 1070.

Cross-references, 1889 and 1972 Constitutions, Vol. IT 757.

Debate — committee report, Trans. 2031 through 2045.

Debate — style and drafting report, Trans. 2576, 2928.

Final consideration, Trans. 2672 through 2674.

Text as adopted, Vol. IT 1100.

Section 8. School district trustees. The supervision and control of schools in each
school district shall be vested in a board of trustees to be elected as provided by law.

Cross-References
Filing of audit report and financial report, 2-7-514.
Consent of trustees to appointment of District Superintendent as Municipal Superintendent, 7-3-1348.
Management of school money, Title 7, ch. 6, part 28.
Education, Title 20.
School district trustees generally, Title 20, ch. 3, part 3.
Attachment of property under control of trustees, 27-18-406.
Governmental code of fair practices — application to school districts, 49-3-102.

Constitutional Convention Transcript Cross-References
Adoption, Trans. 2939, 2940.
Committee report, Vol. IT 719, 731, 735, 994, 998, 1002, 1004, 1070.
Cross-references, 1889 and 1972 Constitutions, Vol. IT 757.
Debate — committee report, Trans. 1971, 1977, 2046 through 2048, 2050, 2060 through 2062, 2103, 2165.
Debate — style and drafting report, Trans. 2576, 2928.
Delegate proposals, Vol. I 122, 340.
Final consideration, Trans. 2674, 2675.
Text as adopted, Vol. IT 1100.

Section 9. Boards of education. (1) There is a state board of education composed of
the board of regents of higher education and the board of public education. It is responsible for
long-range planning, and for coordinating and evaluating policies and programs for the state’s
educational systems. It shall submit unified budget requests. A tie vote at any meeting may be
broken by the governor, who is an ex officio member of each component board.

(2) (a) Thegovernment and control of the Montana university system is vested in a board of
regents of higher education which shall have full power, responsibility, and authority to
supervise, coordinate, manage and control the Montana university system and shall supervise
and coordinate other public educational institutions assigned by law.

(b) The board consists of seven members appointed by the governor, and confirmed by the
senate, to overlapping terms, as provided by law. The governor and superintendent of public
instruction are ex officio non-voting members of the board.

(¢) The board shall appoint a commissioner of higher education and prescribe his term and
duties.

(d) The funds and appropriations under the control of the board of regents are subject to the
same audit provisions as are all other state funds.

(3) (a) There is a board of public education to exercise general supervision over the public
school system and such other public educational institutions as may be assigned by law. Other
duties of the board shall be provided by law.

(b) The board consists of seven members appointed by the governor, and confirmed by the
senate, to overlapping terms as provided by law. The governor, commissioner of higher
education and state superintendent of public instruction shall be ex officio non-voting members
of the board.

Cross-References
Governor and Superintendent of Public Instruction as executive officers, Art. VI, sec. 1, Mont. Const.
Board of Regents exempt from Montana Administrative Procedure Act, 2-4-102.
Governor as member of State Board of Education, 2-15-201.
Superintendent of Public Instruction, 2-15-701; Title 20, ch. 3, part 1.
State Board of Education, 2-15-1501.
Board of Regents, 2-15-1505.
Commissioner of Higher Education, 2-15-1506.
Board of Public Education, 2-15-1507.
Appointments to Boards, 2-15-1508.
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Agencies allocated to State Board of Education, 2-15-1511.

Application of portions of state employee classification requirements to Board of Regents and Board of Public
Education, 2-18-103.

Approval of gubernatorial appointments, Title 5, ch. 5, part 3.

The Legislative Audit Act, Title 5, ch. 13.

Submission of University System budget, 17-7-112.

Construction of buildings by Board of Regents without legislative approval, 18-2-102.

University System buildings exempt from certain preconstruction requirements, 18-2-103.

Education, Title 20.

State boards and commissions generally, Title 20, ch. 2.

University System, Title 20, ch. 25.

Charges for tuition — waivers, 20-25-421.
Constitutional Convention Transcript Cross-References

Adoption, Trans. 2939, 2940.

Committee report, Vol. IT 719, 720, 731 through 740, 994, 995, 998, 999, 1002, 1004, 1005, 1070, 1071.

Cross-references, 1889 and 1972 Constitutions, Vol. IT 757.

Debate — committee report, Trans. 858, 862, 864, 873, 2046, 2049 through 2091, 2096 through 2142, 2159
through 2174, 2894.

Debate — style and drafting report, Trans. 2576 through 2593, 2928.

Delegate proposals, Vol. I 196, 197, 230, 256, 282, 283, 287, 324.

Final consideration, Trans. 2675, 2676.

Text as adopted, Vol. IT 1100.

Section 10. State university funds. The funds of the Montana university system and
of all other state institutions of learning, from whatever source accruing, shall forever remain
inviolate and sacred to the purpose for which they were dedicated. The various funds shall be
respectively invested under such regulations as may be provided by law, and shall be guaranteed
by the state against loss or diversion. The interest from such invested funds, together with the
rent from leased lands or properties, shall be devoted to the maintenance and perpetuation of the
respective institutions.

Cross-References
The Legislative Audit Act, Title 5, ch. 13.
University funds within treasury, 17-2-102.
Fiscal year and financial reports of university units, 17-2-110.
Endowments to University System, Title 17, ch. 3, part 10.
University funds as separate investment fund, 17-6-203.
University finance, Title 20, ch. 25, part 4.

Constitutional Convention Transcript Cross-References
Adoption, Trans. 2939, 2940.
Committee report, Vol. IT 720, 740, 995, 999, 1002, 1005, 1071.
Cross-references, 1889 and 1972 Constitutions, Vol. IT 757.
Debate — committee report, Trans. 2056, 2142.
Debate — style and drafting report, Trans. 2593, 2594, 2928.
Delegate proposals, Vol. I 170, 196, 197, 283.
Final consideration, Trans. 2676, 2677.
Text as adopted, Vol. IT 1100, 1101.

Section 11. Publicland trust, disposition. (1) Alllands of the state that have been or
may be granted by congress, or acquired by gift or grant or devise from any person or corporation,
shall be public lands of the state. They shall be held in trust for the people, to be disposed of as
hereafter provided, for the respective purposes for which they have been or may be granted,
donated or devised.

(2) No such land or any estate or interest therein shall ever be disposed of except in
pursuance of general laws providing for such disposition, or until the full market value of the
estate or interest disposed of, to be ascertained in such manner as may be provided by law, has
been paid or safely secured to the state.

(3) No land which the state holds by grant from the United States which prescribes the
manner of disposal and minimum price shall be disposed of except in the manner and for at least
the price prescribed without the consent of the United States.

(4) All public land shall be classified by the board of land commissioners in a manner
provided by law. Any public land may be exchanged for other land, public or private, which is
equal in value and, as closely as possible, equal in area.

Cross-References
Board of Land Commissioners, Art. X, sec. 4, Mont. Const.
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State Lands, Title 77.
Exchanges of state land, Title 77, ch. 2, part 2.
Sales of state land, Title 77, ch. 2, part 3.

Constitutional Convention Transcript Cross-References
Adoption, Trans. 2939, 2940.
Committee report, Vol. IT 748 through 752, 1000 through 1002, 1006, 1071, 1072.
Cross-references, 1889 and 1972 Constitutions, Vol. IT 757.
Debate — committee report, Trans. 2142 through 2150.
Debate — style and drafting report, Trans. 2593, 2594, 2928.
Delegate proposals, Vol. I 266, 267, 329.
Final consideration, Trans. 2677, 2678.
Text as adopted, Vol. IT 1101.

ARTICLE XI
LOCAL GOVERNMENT

Section 1. Definition. The term “local government units” includes, but is not limited
to, counties and incorporated cities and towns. Other local government units may be established
by law.

Section 2. Counties. The counties of the state are those that exist on the date of
ratification of this constitution. No county boundary may be changed or county seat transferred
until approved by a majority of those voting on the question in each county affected.

Section 3. Forms of government. (1) The legislature shall provide methods for
governing local government units and procedures for incorporating, classifying, merging,
consolidating, and dissolving such units, and altering their boundaries. The legislature shall
provide such optional or alternative forms of government that each unit or combination of units
may adopt, amend, or abandon an optional or alternative form by a majority of those voting on
the question.

(2) One optional form of county government includes, but is not limited to, the election of
three county commissioners, a clerk and recorder, a clerk of district court, a county attorney, a
sheriff, a treasurer, a surveyor, a county superintendent of schools, an assessor, a coroner, and a
public administrator. The terms, qualifications, duties, and compensation of those offices shall
be provided by law. The Board of county commissioners may consolidate two or more such offices.
The Boards of two or more counties may provide for a joint office and for the election of one official
to perform the duties of any such office in those counties.

Section 4. General powers. (1) A local government unit without self-government
powers has the following general powers:

(a) Anincorporated city or town has the powers of a municipal corporation and legislative,
administrative, and other powers provided or implied by law.

(b) Acountyhaslegislative, administrative, and other powers provided or implied by law.

(¢) Other local government units have powers provided by law.

(2) The powers of incorporated cities and towns and counties shall be liberally construed.

Section 5. Self-government charters. (1) The legislature shall provide procedures
permitting a local government unit or combination of units to frame, adopt, amend, revise, or
abandon a self-government charter with the approval of a majority of those voting on the
question. The procedures shall not require approval of a charter by a legislative body.

(2) If the legislature does not provide such procedures by July 1, 1975, they may be
established by election either:

(a) Initiated by petition in the local government unit or combination of units; or

(b) Called by the governing body of the local government unit or combination of units.

(3) Charter provisions establishing executive, legislative, and administrative structure and
organization are superior to statutory provisions.

Section 6. Self-government powers. A local government unit adopting a
self-government charter may exercise any power not prohibited by this constitution, law, or
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charter. This grant of self-government powers may be extended to other local government units
through optional forms of government provided for in section 3.

Section 7. Intergovernmental cooperation. (1) Unless prohibited by law or charter,
a local government unit may

(a) cooperate in the exercise of any function, power, or responsibility with,

(b) share the services of any officer or facilities with,

(¢) transfer or delegate any function, power, responsibility, or duty of any officer to one or
more other local government units, school districts, the state, or the United States.

(2) The qualified electors of a local government unit may, by initiative or referendum,
require it to do so.

Section 8. Initiative and referendum. The legislature shall extend the initiative and
referendum powers reserved to the people by the constitution to the qualified electors of each
local government unit.

Section 9. Voter review of local government. (1) The legislature shall, within four
years of the ratification of this constitution, provide procedures requiring each local government
unit or combination of units to review its structure and submit one alternative form of
government to the qualified electors at the next general or special election.

(2) The legislature shall require an election in each local government to determine whether
a local government will undertake a review procedure once every ten years after the first
election. Approval by a majority of those voting in the decennial general election on the question
of undertaking a local government review is necessary to mandate the election of a local
government study commission. Study commission members shall be elected during any
regularly scheduled election in local governments mandating their election.

ARTICLE XII
DEPARTMENTS AND INSTITUTIONS

Section 1. Agriculture. (1) The legislature shall provide for a Department of
Agriculture and enact laws and provide appropriations to protect, enhance, and develop all
agriculture.

(2) Special levies may be made on livestock and on agricultural commodities for disease
control and indemnification, predator control, and livestock and commodity inspection,
protection, research, and promotion. Revenue derived shall be used solely for the purposes of the
levies.

Section 2. Labor. (1) The legislature shall provide for a Department of Labor and
Industry, headed by a Commissioner appointed by the governor and confirmed by the senate.

(2) A maximum period of 8 hours is a regular day’s work in all industries and employment
except agriculture and stock raising. The legislature may change this maximum period to
promote the general welfare.

Section 3. Institutions and assistance. (1) The state shall establish and support
institutions and facilities as the public good may require, including homes which may be
necessary and desirable for the care of veterans.

(2) Persons committed to any such institutions shall retain all rights except those
necessarily suspended as a condition of commitment. Suspended rights are restored upon
termination of the state’s responsibility.

(8) The legislature may provide such economic assistance and social and rehabilitative
services for those who, by reason of age, infirmities, or misfortune are determined by the
legislature to be in need.

(4) The legislature may set eligibility criteria for programs and services, as well as for the
duration and level of benefits and services.

Section 4. Montana tobacco settlement trust fund. (1) The legislature shall
dedicate not less than two-fifths of any tobacco settlement proceeds received on or after January
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1, 2001, to a trust fund, nine-tenths of the interest and income of which may be appropriated.
One-tenth of the interest and income derived from the trust fund on or after January 1, 2001,
shall be deposited in the trust fund. The principal of the trust fund and one-tenth of the interest
and income deposited in the trust fund shall remain forever inviolate unless appropriated by a
vote of two-thirds of the members of each house of the legislature.

(2) Appropriations of the interest, income, or principal from the trust fund shall be used
only for tobacco disease prevention programs and state programs providing benefits, services, or
coverage that are related to the health care needs of the people of Montana and may not be used
for other purposes.

(3) Appropriations of the interest, income, or principal from the trust fund shall not be used
to replace state or federal money used to fund tobacco disease prevention programs and state
programs that existed on December 31, 1999, providing benefits, services, or coverage of the
health care needs of the people of Montana.

ARTICLE XIII
GENERAL PROVISIONS

Section 1. Nonmunicipal corporations. (1) Corporate charters shall be granted,
modified, or dissolved only pursuant to general law.

(2) The legislature shall provide protection and education for the people against harmful
and unfair practices by either foreign or domestic corporations, individuals, or associations.

(3) The legislature shall pass no law retrospective in its operations which imposes on the
people a new liability in respect to transactions or considerations already passed.

Section 2. Consumer counsel. The legislature shall provide for an office of consumer
counsel which shall have the duty of representing consumer interests in hearings before the
public service commission or any other successor agency. The legislature shall provide for the
funding of the office of consumer counsel by a special tax on the net income or gross revenues of
regulated companies.

Section 3. Repealed. Sec. 1, Const. Amend. No. 16, approved Nov. 4, 1986.

Section 4. Code of ethics. The legislature shall provide a code of ethics prohibiting
conflict between public duty and private interest for members of the legislature and all state and
local officers and employees.

Section 5. Exemption laws. The legislature shall enact liberal homestead and
exemption laws.

Section 6. Perpetuities. No perpetuities shall be allowed except for charitable
purposes.

Section 7. Marriage. Only a marriage between one man and one woman shall be valid
or recognized as a marriage in this state.

ARTICLE XIV
CONSTITUTIONAL REVISION

Section 1. Constitutional convention. The legislature, by an affirmative vote of
two-thirds of all the members, whether one or more bodies, may at any time submit to the
qualified electors the question of whether there shall be an unlimited convention to revise, alter,
or amend this constitution.

Section 2. Initiative for constitutional convention. (1) The people may by
initiative petition direct the secretary of state to submit to the qualified electors the question of
whether there shall be an unlimited convention to revise, alter, or amend this constitution. The
petition shall be signed by at least ten percent of the qualified electors of the state. That number
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shall include at least ten percent of the qualified electors in each of two-fifths of the legislative
districts.

(2) The secretary of state shall certify the filing of the petition in his office and cause the
question to be submitted at the next general election.

Section 3. Periodic submission. If the question of holding a convention is not
otherwise submitted during any period of 20 years, it shall be submitted as provided by law at
the general election in the twentieth year following the last submission.

Section 4. Call of convention. If a majority of those voting on the question answer in
the affirmative, the legislature shall provide for the calling thereof at its next session. The
number of delegates to the convention shall be the same as that of the larger body of the
legislature. The qualifications of delegates shall be the same as the highest qualifications
required for election to the legislature. The legislature shall determine whether the delegates
may be nominated on a partisan or a non-partisan basis. They shall be elected at the same places
and in the same districts as are the members of the legislative body determining the number of
delegates.

Section 5. Convention expenses. The legislature shall, in the act calling the
convention, designate the day, hour, and place of its meeting, and fix and provide for the pay of
its members and officers and the necessary expenses of the convention.

Section 6. Oath, vacancies. Before proceeding, the delegates shall take the oath
provided in this constitution. Vacancies occurring shall be filled in the manner provided for
filling vacancies in the legislature if not otherwise provided by law.

Section 7. Convention duties. The convention shall meet after the election of the
delegates and prepare such revisions, alterations, or amendments to the constitution as may be
deemed necessary. They shall be submitted to the qualified electors for ratification or rejection
as a whole or in separate articles or amendments as determined by the convention at an election
appointed by the convention for that purpose not less than two months after adjournment.
Unless so submitted and approved by a majority of the electors voting thereon, no such revision,
alteration, or amendment shall take effect.

Section 8. Amendment by legislative referendum. Amendments to this
constitution may be proposed by any member of the legislature. If adopted by an affirmative roll
call vote of two-thirds of all the members thereof, whether one or more bodies, the proposed
amendment shall be submitted to the qualified electors at the next general election. If approved
by a majority of the electors voting thereon, the amendment shall become a part of this
constitution on the first day of July after certification of the election returns unless the
amendment provides otherwise.

Section 9. Amendment by initiative. (1) The people may also propose constitutional
amendments by initiative. Petitions including the full text of the proposed amendment shall be
signed by at least ten percent of the qualified electors of the state. That number shall include at
least ten percent of the qualified electors in each of at least one-half of the counties.

(2) The petitions shall be filed with the secretary of state. If the petitions are found to have
been signed by the required number of electors, the secretary of state shall cause the amendment
to be published as provided by law twice each month for two months previous to the next regular
state-wide election.

(3) Atthatelection, the proposed amendment shall be submitted to the qualified electors for
approval or rejection. If approved by a majority voting thereon, it shall become a part of the
constitution effective the first day of July following its approval, unless the amendment provides
otherwise.

Section 10. Petitionsigners. Thenumber of qualified electors required for the filing of
any petition provided for in this Article shall be determined by the number of votes cast for the
office of governor in the preceding general election.

Section 11. Submission. If more than one amendment is submitted at the same
election, each shall be so prepared and distinguished that it can be voted upon separately.
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CONSTITUTIONAL REVISION

Done in open convention at the city of Helena, in the state of Montana, this twenty-second
day of March, in the year of our Lord one thousand nine hundred and seventy-two.

Leo Grayhbill, Jr., President
Jean M. Bowman, Secretary

Magnus Aasheim
John H. Anderson, Jr.
Oscar L. Anderson
Harold Arbanas
Franklin Arness
Cedor B. Aronow
William H. Artz
Thomas M. Ask
Betty Babcock
Lloyd Barnard
Grace C. Bates

Don E. Belcher

Ben E. Berg, Jr.

E. M. Berthelson
Chet Blaylock
Virginia H. Blend
Geoffrey L. Brazier
Bruce M. Brown
Daphne Bugbee
William A. Burkhardt
Marjorie Cain

Bob Campbell
Jerome J. Cate
Richard J. Champoux
Lyman W. Choate
Max Conover

C. Louise Cross
Wade J. Dahood
Carl M. Davis
Douglas Delaney
Maurice Driscoll
Dave Drum
Dorothy Eck
Marian S. Erdmann
Leslie Eskildsen
Mark Etchart
James R. Felt
Donald R. Foster
Noel D. Furlong

dJ. C. Garlington

E. S. Gysler

Otto T. Habedank
Rod Hanson

R. S. Hanson

Gene Harbaugh
Paul K. Harlow
George Harper
Daniel W. Harrington

George B. Heliker
David L. Holland
Arnold W. Jacobsen
George H. James
Torrey B. Johnson
Thomas F. Joyce

A. W. Kamhoot
Robert Lee Kelleher
John H. Leuthold
Jerome T. Loendorf
Peter “Pete” Lorello
Joseph H. McCarvel
Russell C. McDonough
Mike McKeon

Charles B. McNeil
Charles H. Mahoney
Rachell K. Mansfield
Fred J. Martin

J. Mason Melvin

Lyle R. Monroe
Marshall Murray
Robert B. Noble
Richard A. Nutting
Mrs. Thomas Payne
Catherine Pemberton
Donald Rebal

Arlyne E. Reichert
Mrs. Mae Nan Robinson
Richard B. Roeder
George W. Rollins
Miles Romney
Sterling Rygg

Don Scanlin

John M. Schiltz
Henry Siderius

Clark E. Simon
Carman M. Skari

M. Lynn Sparks
Lucile Speer

R. J. Studer, Sr.

Mrs. John Justin (Veronica) Sullivan
William H. Swanberg
John H. Toole

Mzrs. Edith M. Van Buskirk
Robert Vermillion
Roger A. Wagner

Jack K. Ward
Margaret S. Warden
Archie O. Wilson
Robert F. Woodmansey
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TRANSITION SCHEDULE

Transition Schedule. The following provisions shall remain part of this Constitution
until their terms have been executed. Once each year the attorney general shall review the
following provisions and certify to the secretary of state which, if any, have been executed. Any
provisions so certified shall thereafter be removed from this Schedule and no longer published as
part of this Constitution.

Section 1. Accelerated effective date. Executed (certified by letter, December 4,
1974).

Section 2. Delayed effective date. Executed (certified by letter, December 4, 1974).

Section 3. Prospective operation of declaration of rights. Any rights, procedural
or substantive, created for the first time by Article II shall be prospective and not retroactive.

Section 4. Terms of judiciary. Executed (certified by letter, December 20, 1978).
Section 5. Terms of legislators. Executed (certified by letter, February 22, 1977).

Section 6. General transition. (1) The rights and duties of all public bodies shall
remain as if this Constitution had not been adopted with the exception of such changes as are
contained in this Constitution. All laws, ordinances, regulations, and rules of court not contrary
to, or inconsistent with, the provisions of this Constitution shall remain in force, until they shall
expire by their own limitation or shall be altered or repealed pursuant to this Constitution.

(2) Thevalidity of all public and private bonds, debts, and contracts, and of all suits, actions,
and rights of action, shall continue as if no change had taken place.

(3) Executed (certified by letter, February 22, 1977).
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TITLE 1
GENERAL LAWS AND DEFINITIONS

CHAPTER 1
GENERAL PROVISIONS

Part 1
Meaning of Law

1-1-101. Definition of law. “Law” is a solemn expression of the will of the supreme power
of the state.

History: En.Sec. 5150, Pol. C. 1895;re-en. Sec. 3550, Rev. C. 1907; re-en. Sec. 5670, R.C.M. 1921; Cal. Pol.
C. Sec. 4466; re-en. Sec. 5670, R.C.M. 1935; R.C.M. 1947, 12-101.

1-1-102. How expressed. The will of the supreme power is expressed by:

(1) the constitution;

(2) statutes.

History: En.Sec. 5151, Pol. C.1895; re-en. Sec. 3551, Rev. C.1907; re-en. Sec. 5671, R.C.M. 1921; Cal. Pol.
C. Sec. 4467; re-en. Sec. 5671, R.C.M. 1935; R.C.M. 1947, 12-102.

1-1-103. Laws — written or unwritten. Laws, whether organic or ordinary, are either
written or unwritten.

History: En. Sec. 3183, C. Civ. Proc. 1895; re-en. Sec. 7901, Rev. C. 1907; re-en. Sec. 10545, R.C.M. 1921;
Cal. C. Civ. Proc. Sec. 1895; re-en. Sec. 10545, R.C.M. 1935; R.C.M. 1947, 93-1001-7.

1-1-104. Written law defined. A written law is that which is promulgated in writing and
of which a record is in existence.

History: En. Sec. 3184, C. Civ. Proc. 1895; re-en. Sec. 7902, Rev. C. 1907; re-en. Sec. 10546, R.C.M. 1921;
Cal. C. Civ. Proc. Sec. 1896; re-en. Sec. 10546, R.C.M. 1935; R.C.M. 1947, 93-1001-8.

1-1-105. Constitution and statutes. The organic law is the constitution of government
and is altogether written. Other written laws are denominated statutes. The written law of this
state is therefore contained in its constitution and statutes and in the constitution and statutes
of the United States.

History: En. Sec. 3185, C. Civ. Proc. 1895; re-en. Sec. 7903, Rev. C. 1907; re-en. Sec. 10547, R.C.M. 1921;
Cal. C. Civ. Proc. Sec. 1897; re-en. Sec. 10547, R.C.M. 1935; R.C.M. 1947, 93-1001-9.

1-1-106. Public and private statutes. Statutes are public or private. A private statute is
one which concerns only certain designated individuals and affects only their private rights. All
other statutes are public, in which are included statutes creating or affecting corporations.

History: En. Sec. 3186, C. Civ. Proc. 1895; re-en. Sec. 7904, Rev. C. 1907; re-en. Sec. 10548, R.C.M. 1921;
Cal. C. Civ. Proc. Sec. 1898; re-en. Sec. 10548, R.C.M. 1935; R.C.M. 1947, 93-1001-10.

1-1-107. Unwritten law defined. Unwritten law is the law that is not promulgated and
recorded, as mentioned in 1-1-104, but that is, nevertheless, observed and administered in the
courts of the country. It has no certain repository but is collected from the reports of the decisions
of the courts and treatises of learned people.

History: En. Sec. 3187, C. Civ. Proc. 1895; re-en. Sec. 7905, Rev. C. 1907; re-en. Sec. 10549, R.C.M. 1921;

Cal. C. Civ. Proc. Sec. 1899; re-en. Sec. 10549, R.C.M. 1935; R.C.M. 1947, 93-1001-11; amd. Sec. 1, Ch. 61, L.
2007.

Compiler’s Comments
2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

1-1-108. Common law — applicability of. In this state there is no common law in any
case where the law is declared by statute. But where not so declared, if the same is applicable and
of a general nature and not in conflict with the statutes, the common law shall be the law and
rule of decision.

History: En. Sec. 3452, C. Civ. Proc. 1895; re-en. Sec. 8060, Rev. C. 1907; re-en. Sec. 10703, R.C.M. 1921;
re-en. Sec. 10703, R.C.M. 1935; R.C.M. 1947, 12-104.
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1-1-109. Common law of England — when rule of decision. The common law of
England, so far asitis not repugnant to or inconsistent with the constitution of the United States

or the constitution or laws of this state, is the rule of decision in all the courts of this state.

History: En.p. 356, Bannack Stat.; re-en. p. 388, Cod. Stat. 1871; re-en. Sec. 144, 5th Div. Rev. Stat. 1879;
re-en. Sec. 201, 5th Div. Comp. Stat. 1887; amd. Sec. 5152, Pol. C. 1895; re-en. Sec. 3552, Rev. C. 1907; re-en.
Sec. 5672, R.C.M. 1921; Cal. Pol. C. Sec. 4468; re-en. Sec. 5672, R.C.M. 1935; R.C.M. 1947, 12-103.

Part 2
General Definitions of Terms Used in Code

1-1-201. Terms of wide applicability. (1) Unless the context requires otherwise, the
following definitions apply in the Montana Code Annotated:

(a) “Oath” includes an affirmation or declaration.

(b) “Person” includes a corporation or other entity as well as a natural person.

() “Several” means two or more.

(d) “State”, when applied to the different parts of the United States, includes the District of
Columbia and the territories.

(e) “United States” includes the District of Columbia and the territories.

(2) Wherever the word “man” or “men” or a word that includes the syllable “man” or “men”
in combination with other syllables, such as “workman”, appears in this code, the word or
syllable includes “woman” or “women” unless the context clearly indicates a contrary intent and
unless the subject matter of the statute relates clearly and necessarily to a specific sex only.

(3) Whenever the term “heretofore” occurs in any statute, it must be construed to mean any
time previous to the day the statute takes effect. Whenever the word “hereafter” occurs, it must

be construed to mean the time after the statute containing the term takes effect.

History: (1)En.Sec. 16, Pol. C. 1895; re-en. Sec. 16, Rev. C. 1907; amd. Sec. 4, Ch. 4, L. 1921; re-en. Sec. 16,
R.C.M. 1921; Cal. Pol. C. Sec. 17; re-en. Sec. 16, R.C.M. 1935; amd. Sec. 1, Ch. 25, L.. 1947; amd. Sec. 11-114, Ch.
264, L. 1963; amd. Sec. 3, Ch. 309, L. 1977; Sec. 19-103, R.C.M. 1947; (2)En. 12-216 by Sec. 61, Ch. 535, L. 1975;
Sec. 12-217, R.C.M. 1947; (3)En. Sec. 4670, Civ. C. 1895; re-en. Sec. 6232, Rev. C. 1907; re-en. Sec. 8782, R.C.M.
1921; re-en. Sec. 8782, R.C.M. 1935; Sec. 19-104, R.C.M. 1947; R.C.M. 1947, 12-217, 19-103(part), (6), (7), (14),
(27), (29), 19-104; amd. Sec. 2, Ch. 61, L. 2007.

Compiler’s Comments

2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

1-1-202. Terms relating to procedure and the judiciary. Unless the context requires
otherwise, the following definitions apply in the Montana Code Annotated:

(1) “Deposition” means a written declaration under oath or affirmation, made upon notice
to the adverse party for the purpose of enabling the adverse party to attend and cross-examine.

(2) “Judicial officers” means justices of the supreme court, judges of the district courts,
justices of the peace, municipal judges, and city judges.

(8) “Judicial record” means the record of official entry of the proceedings in a court of justice
or of the official act of a judicial officer in an action or special proceeding.

(4) “Oral examination” means an examination in the presence of the jury or tribunal that is
to decide the fact or act upon it or the spoken testimony of the witness being heard by the jury or
tribunal.

(5) “Process” means a writ or summons issued in the course of judicial proceedings.

(6) “Registered mail”, for purposes of legal notification, means registered or certified mail.

(7) “Testify” means every mode of oral statement under oath or affirmation.

(8) “Writ” means an order in writing issued in the name of the state or of a court or judicial

officer.

History: Ap.p.Sec. 16, Pol. C. 1895; re-en. Sec. 16, Rev. C. 1907; amd. Sec. 4, Ch. 4, L. 1921; re-en. Sec. 16,
R.C.M. 1921; Cal. Pol. C. Sec. 17; re-en. Sec. 16, R.C.M. 1935; amd. Sec. 1, Ch. 25, L. 1947; amd. Sec. 11-114, Ch.
264, L. 1963; amd. Sec. 3, Ch. 309, L. 1977; Sec. 19-103, R.C.M. 1947; (1)En. Sec. 3322, C. Civ. Proc. 1895; re-en.
Sec. 7989, Rev. C. 1907; re-en. Sec. 10633, R.C.M. 1921; Cal. C. Civ. Proc. Sec. 2004; re-en. Sec. 10633, R.C.M.
1935; Sec. 93-1601-3, R.C.M. 1947; (3)En. Sec. 3192, C. Civ. Proc. 1895; re-en. Sec. 7910, Rev. C. 1907; re-en. Sec.
10554, R.C.M. 1921; Cal. C. Civ. Proc. Sec. 1904; re-en. Sec. 10554, R.C.M. 1935; Sec. 93-1001-16, R.C.M. 1947;
(5)En. Sec. 3323, C. Civ. Proc. 1895; re-en. Sec. 7990, Rev. C. 1907; re-en. Sec. 10634, R.C.M. 1921; Cal. C. Civ.
Proc. Sec. 2005; Sec. 10634, R.C.M. 1935; Sec. 93-1601-4, R.C.M. 1947; (7)En. Sec. 1, Ch. 5, L. 1967; Sec. 19-122,
R.C.M. 1947; R.C.M. 1947, 19-103(part), (9), (10), (13), (30), (31), (33), 19-122, 93-1001-16, 93-1601-3, 93-1601-4;
amd. Sec. 248, Ch. 800, L. 1991; amd. Sec. 3, Ch. 61, L. 2007.
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Compiler’s Comments
2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

1-1-203. Terms relating to instruments and other writings. Unless the context
requires otherwise, the following definitions apply in the Montana Code Annotated:

(1) “Execution” of an instrument means subscribing and delivering it, with or without
affixing a seal.

(2) “Folio”, when used as a measure for computing fees, means 100 words, counting every
two letters or numbers necessarily used as a word. Any portion of a folio, when in the whole paper
there is not a complete folio and when there is an excess over the last folio exceeding one-half,
may be computed as a folio.

(3) “Printing” means the act of reproducing a design on a surface by any process.

(4) “Signature” or “subscription” includes the mark of a person who cannot write if the
person’s name is written near the mark by another person who also signs that person’s own
name as a witness.

(5) “Subscribing witness” means a person who sees a writing executed or hears it
acknowledged and at the request of the party signs the person’s name as a witness.

(6) “Writing” includes printing.

History: Ap.p.Sec. 16, Pol. C. 1895; re-en. Sec. 16, Rev. C. 1907; amd. Sec. 4, Ch. 4, L. 1921; re-en. Sec. 16,
R.C.M. 1921; Cal. Pol. C. Sec. 17; re-en. Sec. 16, R.C.M. 1935; amd. Sec. 1, Ch. 25, L. 1947; amd. Sec. 11-114, Ch.
264, L. 1963; amd. Sec. 3, Ch. 309, L. 1977; Sec. 19-103, R.C.M. 1947; (1)En. Sec. 3224, C. Civ. Proc. 1895; re-en.
Sec. 7937, Rev. C. 1907; re-en. Sec. 10581, R.C.M. 1921; Cal. C. Civ. Proc. Sec. 1933; re-en. Sec. 10581, R.C.M.
1935; Sec. 93-1101-5, R.C.M. 1947; (2)En. Sec. 4618, Pol. C. 1895; re-en. Sec. 3151, Rev. C. 1907; re-en. Sec. 4899,
R.C.M. 1921; re-en. Sec. 4899, R.C.M. 1935; Sec. 25-215, R.C.M. 1947; (3)En. Sec. 1, Ch. 267, L. 1969; amd. Sec.
11, Ch. 100, L. 1973; Sec. 19-103.1, R.C.M. 1947; (5)En. Sec. 3226, C. Civ. Proc. 1895; re-en. Sec. 7939, Rev. C.
1907; re-en. Sec. 10583, R.C.M. 1921; Cal. C. Civ. Proc. Sec. 1935; re-en. Sec. 10583, R.C.M. 1935; Sec. 93-1101-7,

R.C.M. 1947; R.C.M. 1947, 19-103(part), (28), (32), 19-103.1, 25-215, 93-1101-5, 93-1101-7; amd. Sec. 4, Ch. 61, L.
2007.

Compiler’s Comments
2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

1-1-204. Terms denoting state of mind. Unless the context requires otherwise, the
following definitions apply in the Montana Code Annotated:

(1) “Corruptly” means a wrongful design to acquire or cause some pecuniary or other
advantage to the person guilty of the act or omission referred to or to some other person.

(2) “Knowingly” means only a knowledge that the facts exist which bring the act or omission
within the provisions of this code. It does not require any knowledge of the unlawfulness of the
act or omission.

(3) “Malice” and “maliciously” mean a wish to vex, annoy, or injure another person or an
intent to do a wrongful act, established either by proof or presumption of law.

(4) “Neglect”, “negligence”, “negligent”, and “negligently” mean a want of the attention to
the nature or probable consequences of the act or omission that a prudent person would
ordinarily give in acting in the person’s own concerns.

(56) “Willfully”, when applied to the intent with which an act is done or omitted, means a
purpose or willingness to commit the act or make the omission referred to. It does not require any

intent to violate the law, to injure another, or to acquire any advantage.

History: En. Sec. 16, Pol. C. 1895; re-en. Sec. 16, Rev. C. 1907; amd. Sec. 4, Ch. 4, L. 1921; re-en. Sec. 16,
R.C.M. 1921; Cal. Pol. C. Sec. 17; re-en. Sec. 16, R.C.M. 1935; amd. Sec. 1, Ch. 25, L. 1947; amd. Sec. 11-114, Ch.
264,L.1963; amd. Sec. 3, Ch. 309, L.1977; R.C.M. 1947, 19-103(part), (19) thru (23); amd. Sec. 5, Ch. 61, L. 2007.

Compiler’s Comments

2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

1-1-205. Terms relating to property and decedents’ estates. Unless the context
requires otherwise, the following definitions apply in the Montana Code Annotated:

(1) “Personal property” means money, goods, chattels, things in action, and evidences of
debt.

(2) “Pledge”, “mortgage”, “conditional sale”, “lien”, “assignment”, and like terms, when used
in referring to a security interest in personal property, include a corresponding type of security
interest under the Uniform Commercial Code—Secured Transactions.

(3) “Property” means real and personal property.
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(4) “Real property” means lands, tenements, hereditaments, and possessory title to public
lands.

(5) “Will” includes codicils.

History: En. Sec. 16, Pol. C. 1895; re-en. Sec. 16, Rev. C. 1907; amd. Sec. 4, Ch. 4, L. 1921; re-en. Sec. 16,
R.C.M. 1921; Cal. Pol. C. Sec. 17; re-en. Sec. 16, R.C.M. 1935; amd. Sec. 1, Ch. 25, L. 1947; amd. Sec. 11-114, Ch.
264, L. 1963; amd. Sec. 3, Ch. 309, L. 1977; R.C.M. 1947, 19-103(part), (1), (2), (3), (8), (26).

1-1-206. Terms relating to obligations and transactions. Unless the context requires
otherwise, the following definitions apply in the Montana Code Annotated:

(1) “Customary” means according to usage.

(2) “Third persons” means all persons who are not parties to the obligation or transaction
concerning which the phrase is used.

(3) “Usage” means a reasonable and lawful public custom concerning transactions of the
same nature as those which are to be affected thereby, existing at the place where the obligation
is to be performed, and either known to the parties or so well established, general, and uniform
that the parties must be presumed to have acted with reference thereto.

(4) “Usual” means according to usage.

History: En. Sec. 16, Pol. C. 1895; re-en. Sec. 16, Rev. C. 1907; amd. Sec. 4, Ch. 4, L. 1921; re-en. Sec. 16,
R.C.M. 1921; Cal. Pol. C. Sec. 17; re-en. Sec. 16, R.C.M. 1935; amd. Sec. 1, Ch. 25, L. 1947; amd. Sec. 11-114, Ch.
264, L. 1963; amd. Sec. 3, Ch. 309, L. 1977; R.C.M. 1947, 19-103(part), (15) thru (18).

1-1-207. Miscellaneous terms. Unless the context requires otherwise, the following
definitions apply in the Montana Code Annotated:

(1) “Bribe” means anything of value or advantage, present or prospective, or any promise or
undertaking to give anything of value or advantage, that is asked, given, or accepted with a
corrupt intent to unlawfully influence the person to whom it is given in the person’s action, vote,
or opinion in any public or official capacity.

(2) “Peace officer” has the meaning as defined in 46-1-202.

(8) “Vessel”, when used in reference to shipping, includes ships of all kinds, steamboats and

steamships, canal boats, and every structure adapted to be navigated from place to place.

History: En. Sec. 16, Pol. C. 1895; re-en. Sec. 16, Rev. C. 1907; amd. Sec. 4, Ch. 4, L. 1921; re-en. Sec. 16,
R.C.M. 1921; Cal. Pol. C. Sec. 17; re-en. Sec. 16, R.C.M. 1935; amd. Sec. 1, Ch. 25, L. 1947; amd. Sec. 11-114, Ch.
264, L. 1963; amd. Sec. 3, Ch. 309, L. 1977; R.C.M. 1947, 19-103(part), (11), (12), (24); amd. Sec. 249, Ch. 800, L.
1991; amd. Sec. 1, Ch. 189, L. 1997; amd. Sec. 1, Ch. 491, L. 1999.

1-1-208. Terms relating to legislature. (1) Unless the context requires otherwise, the
following definitions apply in the Montana Code Annotated:

(a) “Majority leader” means the leader of the majority party, elected by the caucus as
provided in 5-2-221.

(b) “Majority party” means the party with the most members in a house of the legislature,
subject to subsection (2).

(¢) “Minority leader” means the leader of the minority party, elected by the caucus as
provided in 5-2-221.

(d) “Minority party” means the party with the second most members in a house of the
legislature, subject to subsection (2).

(2) Ifthere are an equal number of members of each party in a house of the legislature, then
the majority party is the party of the president of the senate or the speaker of the house and the

minority party is the other party with an equal number of members.
History: En. Sec. 1, Ch. 4, Sp. L. May 2007.

Compiler’s Comments

Effective Date: Section 21, Ch. 4, Sp. L. May 2007, provided that this section is effective on passage and approval.
Approved May 25, 2007.

Retroactive Applicability: Section 22, Ch. 4, Sp. L. May 2007, provided: “[This act] applies retroactively, within
the meaning of 1-2-109, to appointments made for members of the 60th legislature.”

1-1-209 through 1-1-213 reserved.

1-1-214. Repealed. Sec. 2, Ch. 17, L. 1991.
History: En. Sec. 2, Ch. 431, L. 1987.

1-1-215. Residence —rules for determining. Every person has, in law, aresidence. In
determining the place of residence, the following rules are to be observed:
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(1) It is the place where a person remains when not called elsewhere for labor or other
special or temporary purpose and to which the person returns in seasons of repose.

(2) There may be only one residence. If a person claims a residence within Montana for
any purpose, then that location is the person’s residence for all purposes unless there is a specific
statutory exception.

(3) A residence cannot be lost until another is gained.

(4) The residence of an unmarried minor is:

(a) the residence of the minor’s parents;

(b) 1if one of the parents is deceased or the parents do not share the same residence, the
residence of the parent having legal custody;

(c) 1if neither parent has legal custody, the residence of the parent with whom the minor
customarily resides; or

(d) if the conditions in 20-5-502 are met, the last-known residence of the parent with whom
the minor normally resided immediately prior to residing with the caretaker relative.

(5) In the case of a controversy, the district court may declare which parental residence is
the residence of an unmarried minor.

(6) Except as provided in Title 20, chapter 5, part 5, the residence of an unmarried minor
who has a parent living cannot be changed by either the minor’s own act or that of the minor’s
guardian.

(7) 'The residence can be changed only by the union of act and intent.

History: En.Sec. 72, Pol. C. 1895;re-en. Sec. 32, Rev. C.1907; re-en. Sec. 33, R.C.M. 1921; Cal. Pol. C. Sec.

52; re-en. Sec. 33, R.C.M. 1935; amd. Sec. 4, Ch. 164, L. 1975; R.C.M. 1947, 83-303; amd. Sec. 1, Ch. 367, L. 1997;
amd. Sec. 4, Ch. 442, L. 2007.

Compiler’s Comments

2007 Amendment: Chapter 442 inserted (4)(d) providing that the residence of an unmarried minor is the
last-known residence of the parent with whom the minor normally resided immediately prior to residing with the
caretaker relative if the conditions in 20-5-502 are met; in (6) at beginning inserted exception clause; and made minor
changes in style. Amendment effective July 1, 2007.

Applicability: Section 11, Ch. 442, 1.. 2007, provided: “[This act] applies to a caretaker relative to whom a minor is
given by a parent on or after July 1, 2007, for care by the relative.”

1-1-216. Legal holidays and business days. (1) The following are legal holidays in the
state of Montana:

(a) Each Sunday;

(b) New Year’s Day, January 1;

(¢) Martin Luther King Jr. Day, the third Monday in January;

(d) Lincoln’s and Washington’s Birthdays, the third Monday in February;

(e) Memorial Day, the last Monday in May;

(H Independence Day, July 4;

(g) Labor Day, the first Monday in September;

(h) Columbus Day, the second Monday in October;

(1) Veterans’ Day, November 11;

() Thanksgiving Day, the fourth Thursday in November;

(k) Christmas Day, December 25;

() State general election day.

(2) If any of the above-enumerated holidays (except Sunday) fall upon a Sunday, the

Monday following is a holiday. All other days are business days.

History: En. Sec. 10, Pol. C. 1895; re-en. Sec. 10, Rev. C. 1907; amd. Sec. 1, Ch. 21, L. 1921; re-en. Sec. 10,
R.C.M. 1921; Cal. Pol. C. Secs. 10-11; re-en. Sec. 10, R.C.M. 1935; amd. Sec. 1, Ch. 209, L. 1955; amd. Sec. 1, Ch.
6, L. 1965; amd. Sec. 1, Ch. 89, L. 1969; amd. Sec. 6, Ch. 32, L.. 1971; amd. Sec. 1, Ch. 16, L. 1974; R.C.M. 1947,
19-107(part); amd. Sec. 1, Ch. 431, L. 1987; amd. Sec. 1, Ch. 17, L. 1991.

1-1-217. Notice — actual and constructive. (1) Notice is:

(a) actual whenever it consists of express information of a fact;

(b) constructive whenever it is imputed by law.

(2) Each person who has actual notice of circumstances sufficient to put a prudent person
upon inquiry as to a particular fact has constructive notice of the fact itself in all cases in which,

by prosecuting the inquiry, the person might have learned the facts.
History: (1)En. Sec. 4666, Civ. C. 1895; re-en. Sec. 6228, Rev. C. 1907; re-en. Sec. 8780, R.C.M. 1921; Cal.
Civ. C. Sec. 18; Based on Field Civ. C. Secs. 2009, 2010; re-en. Sec. 8780, R.C.M. 1935; amd. Sec. 4, Ch. 309, L.

2007 School Laws of Montana



1-1-218 GENERAL LAWS AND DEFINITIONS 32

1977; Sec. 19-105, R.C.M. 1947; (2)En. Sec. 4667, Civ. C. 1895; re-en. Sec. 6229, Rev. C. 1907; re-en. Sec. 8781,
R.C.M. 1921; Cal. Civ. C. Sec. 19; Based on Field Civ. C. Sec. 2011; re-en. Sec. 8781, R.C.M. 1935; R.C.M. 1947,
19-106; R.C.M. 1947, 19-105, 19-106; amd. Sec. 6, Ch. 61, L. 2007.

Compiler’s Comments

2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

1-1-218. Words giving joint authority. Words giving a joint authority to three or more
public officers or other persons are construed as giving such authority to a majority of them

unless it is otherwise expressed in the act giving the authority.
History: En.Sec. 14, Pol. C.1895; re-en. Sec. 14, Rev. C. 1907; re-en. Sec. 14, R.C.M. 1921; Cal. Pol. C. Sec.
15; re-en. Sec. 14, R.C.M. 1935; R.C.M. 1947, 19-101.

1-1-219. Relationship by affinity. (1) Unless the context requires otherwise, in this code
“affinity” means the relation that one spouse has, by virtue of the marriage, to blood relatives of
the other. Therefore, a person has the same relation by affinity to that person’s spouse’s blood
relatives as that person’s spouse has to them by consanguinity and vice versa.

(2) Degrees of relationship by affinity are computed in the same manner as degrees of
relationship by consanguinity.

(3) Notwithstanding subsection (1), the term “affinity” includes the relation of husband and

wife. Husband and wife are considered to be related by affinity in the first degree.
History: En. Sec. 1, Ch. 119, L. 1979; amd. Sec. 7, Ch. 61, L. 2007.

Compiler’s Comments
2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.
1-1-220 through 1-1-223 reserved.

1-1-224. Observance of right to keep and bear arms. The week beginning the first
Monday in March is an official week of observance to commemorate Montana’s valued heritage
of the right of each person to keep and bear arms in the defense of the person’s home, person, or
property or in aid of civil power. During this week, all Montanans are urged to reflect on their

right to keep and bear arms and to celebrate this right in lawful ways.
History: En. Sec. 1, Ch. 421, L. 1991; amd. Sec. 8, Ch. 61, L. 2007.

Compiler’s Comments

2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

1-1-225. Arbor Day as official day of observance. (1) To increase public awareness of
the vital importance of conserving and propagating trees and forests to the everyday life of
Montana citizens, the last Friday in April is designated Arbor Day and an official day of
observance. On this day, there may be special observances and exercises throughout the state to
celebrate and emphasize the importance of cultivating forest, fruit, and ornamental trees.

(2) The governor shall encourage the observances and exercises described in this section
and, by proclamation, call the public’s attention to the importance of the state’s forest resources.

History: En. Sec. 1, Ch. 16, L. 1989.

1-1-226. Official observance of Montana’s hunting heritage. The week beginning the
third Monday in September is an official week of observance in Montana to commemorate this
state’s valued heritage of hunting game animals. During this week, all Montanans are urged to:

(1) reflect on hunting as an expression of our culture and heritage;

(2) acknowledge that it is our community of hunters who have made the greatest
contributions to the establishment of current game animal populations; and

(3) celebrate this culture and heritage in all lawful ways.
History: En. Sec. 1, Ch. 455, L. 1991; amd. Sec. 9, Ch. 61, L. 2007.

Compiler’s Comments

2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

1-1-227. Bill of rights day. There is established a bill of rights day for the state of
Montana. The bill of rights day is December 15 of each year to commemorate the day in 1791 in

which three-fourths of the states ratified the bill of rights as part of the U.S. constitution.
History: En. Sec. 1, Ch. 477, L. 2007.

Compiler’s Comments
Effective Date: This section is effective October 1, 2007.
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Part 3
Rules Concerning Time

1-1-301. Definitions. Unless the context requires otherwise, the following definitions
apply in the Montana Code Annotated:

(1) A “day” is the period of time between any midnight and the midnight following.

(2) “Daytime” is the period of time between sunrise and sunset, and “nighttime” is the
period of time between sunset and sunrise.

3) “Month” means a calendar month.

(4) A “week” consists of 7 consecutive days.

(5) “Year” means a calendar year.

History: Ap.p.Sec. 16, Pol. C.1895;re-en. Sec. 16, Rev. C. 1907; amd. Sec. 4, Ch. 4, L. 1921; re-en. Sec. 16,
R.C.M. 1921; Cal. Pol. C. Sec. 17; re-en. Sec. 16, R.C.M. 1935; amd. Sec. 1, Ch. 25, L. 1947; amd. Sec. 11-114, Ch.
264, L. 1963; amd. Sec. 3, Ch. 309, L. 1977; Sec. 19-103, R.C.M. 1947; (3)En. Sec. 3143, Pol. C. 1895; re-en. Sec.
2030, Rev. C. 1907; re-en. Sec. 4280, R.C.M. 1921; Cal. Pol. C. Sec. 3258; re-en. Sec. 4280, R.C.M. 1935; Sec.
90-404, R.C.M. 1947; (4)En. Sec. 3144, Pol. C. 1895; re-en. Sec. 2031, Rev. C. 1907; re-en. Sec. 4281, R.C.M. 1921;
Cal. Pol. C. Sec. 3259; re-en. Sec. 4281, R.C.M. 1935; Sec. 90-405, R.C.M. 1947; (5)En. Sec. 3145, Pol. C. 1895;
re-en. Sec. 2032, Rev. C. 1907; re-en. Sec. 4282, R.C.M. 1921; Cal. Pol. C. Sec. 3260; re-en. Sec. 4282, R.C.M.
1935; Sec. 90-406, R.C.M. 1947; R.C.M. 1947, 19-103(part), (4), (5), 90-404, 90-405, 90-406.

1-1-302. Computation of time — what calendar used. Time is computed according to
the Gregorian or new style, and January 1 in every year passed since 1752 or to come must be
reckoned as the first day of the year.

History: En.Sec. 3140, Pol. C. 1895;re-en. Sec. 2027, Rev. C. 1907; re-en. Sec. 4277, R.C.M. 1921; Cal. Pol.
C. Sec. 3255; re-en. Sec. 4277, R.C.M. 1935; R.C.M. 1947, 90-401.

1-1-303. Leap year. Except the year 1900, every fourth year which, by usage in this state,

is considered a leap year is a leap year consisting of 366 days.
History: En.Sec. 3141, Pol. C. 1895; re-en. Sec. 2028, Rev. C. 1907; re-en. Sec. 4278, R.C.M. 1921; Cal. Pol.
C. Sec. 3256; re-en. Sec. 4278, R.C.M. 1935; R.C.M. 1947, 90-402.

1-1-304. Computation of fractions of a year. Fractions of a year are computed by the
number of months; thus, half a year is 6 months.

History: En. Sec. 16, Pol. C. 1895; re-en. Sec. 16, Rev. C. 1907; amd. Sec. 4, Ch. 4, L. 1921; re-en. Sec. 16,
R.C.M. 1921; Cal. Pol. C. Sec. 17; re-en. Sec. 16, R.C.M. 1935; amd. Sec. 1, Ch. 25, L. 1947; amd. Sec. 11-114, Ch.
264, L. 1963; amd. Sec. 3, Ch. 309, L. 1977; R.C.M. 1947, 19-103(part).

1-1-305. Computation of time — when fractions of a day disregarded. Fractions of a
day are disregarded in computations which include more than 1 day and involve no questions of
priority.

History: En. Sec. 16, Pol. C. 1895; re-en. Sec. 16, Rev. C. 1907; amd. Sec. 4, Ch. 4, L. 1921; re-en. Sec. 16,
R.C.M. 1921; Cal. Pol. C. Sec. 17; re-en. Sec. 16, R.C.M. 1935; amd. Sec. 1, Ch. 25, L. 1947; amd. Sec. 11-114, Ch.
264, L. 1963; amd. Sec. 3, Ch. 309, L. 1977; R.C.M. 1947, 19-103(part).

1-1-306. Computation of time — which days counted. The time in which any act
provided by law is to be done is computed by excluding the first day and including the last unless

the last day is a holiday, and then it is also excluded.

History: En. Sec. 430, p. 130, Bannack Stat.; amd. Sec. 501, p. 233, L. 1867; re-en. Sec. 578, p. 153, Cod.
Stat. 1871; re-en. Sec. 519, p. 176, L. 1877; re-en. Sec. 519, 1st Div. Rev. Stat. 1879; re-en. Sec. 536, 1st Div.
Comp. Stat. 1887; amd. Sec. 3459, C. Civ. Proc. 1895; re-en. Sec. 8067, Rev. C. 1907; re-en. Sec. 10707, R.C.M.
1921; Cal. C. Civ. Proc. Sec. 12; re-en. Sec. 10707, R.C.M. 1935; R.C.M. 1947, 90-407.

1-1-307. Postponement of day appointed for an action when it falls on a holiday or
Saturday. Whenever any act of a secular nature, other than a work of necessity or mercy, is
appointed by law or contract to be performed upon a particular day, which day falls upon a
holiday or a Saturday, such act may be performed upon the next business day with the same

effect as if it had been performed upon the day appointed.
History: En.Sec. 12, Pol. C.1895;re-en. Sec. 12, Rev. C.1907; re-en. Sec. 12, R.C.M. 1921; Cal. Pol. C. Sec.
13; re-en. Sec. 12, R.C.M. 1935; R.C.M. 1947, 19-109; amd. Sec. 2, Ch. 69, L. 1987.

Part 4
Citizenship

1-1-401. People defined. The people, as a political body, consist of:
(1) electors;
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(2) citizens not electors.
History: En.Sec. 70, Pol. C.1895; re-en. Sec. 30, Rev. C.1907; re-en. Sec. 31, R.C.M. 1921; Cal. Pol. C. Sec.
50; re-en. Sec. 31, R.C.M. 1935; R.C.M. 1947, 83-301.

1-1-402. Citizens defined. The citizens of the state are:

(1) all persons born in this state and residing within it, except the children of transient
aliens;

(2) all persons born out of this state who are citizens of the United States and residing

within this state.
History: En.Sec. 71, Pol. C.1895; re-en. Sec. 31, Rev. C. 1907; re-en. Sec. 32, R.C.M. 1921; Cal. Pol. C. Sec.
51; re-en. Sec. 32, R.C.M. 1935; R.C.M. 1947, 83-302.

1-1-403. Allegiance. Allegiance is the obligation of fidelity and obedience which every

citizen owes to the state.
History: En.Sec. 81, Pol. C.1895; re-en. Sec. 34, Rev. C.1907; re-en. Sec. 35, R.C.M. 1921; Cal. Pol. C. Sec.
55; re-en. Sec. 35, R.C.M. 1935; R.C.M. 1947, 83-402.

1-1-404. Allegiance — how renounced. Allegiance may be renounced by a change of

residence.
History: En.Sec. 82, Pol. C.1895; re-en. Sec. 35, Rev. C.1907; re-en. Sec. 36, R.C.M. 1921; Cal. Pol. C. Sec.
56; re-en. Sec. 36, R.C.M. 1935; R.C.M. 1947, 83-403.

1-1-405. Persons not citizens. Persons in this state not its citizens are either:
(1) citizens of other states; or
(2) aliens.

History: En.Sec. 83, Pol. C.1895; re-en. Sec. 36, Rev. C.1907; re-en. Sec. 37, R.C.M. 1921; Cal. Pol. C. Sec.
57; re-en. Sec. 37, R.C.M. 1935; R.C.M. 1947, 83-404.

Part 5
State Symbols — Official Designations

1-1-520. Display of historical writings or documents in or on public buildings or
on state land — definitions. (1) Subject to the provisions of subsection (3), a state agency or
unit of local government may display the national motto, “in God we trust”, as adopted by
congressin 1998 (36 U.S.C. 302), in or on public buildings or state-owned land occupied by a state
agency or unit of local government. For purposes of this section, the use of the word “God” is not
intended to further the establishment of any specific religion or set of religious beliefs or to
dissuade the free exercise of any religion or set of religious beliefs.

(2) In addition to the national motto, the legislature encourages the display of other
historical documents in or on public buildings and state-owned land, including but not limited to:

(a) the Declaration of Independence;

(b) the United States constitution;

(c) the pledge of allegiance;

(d) the national anthem;

(e) the Mayflower Compact;

(® the writings, speeches, documents, and proclamations of the founders and the presidents
of the United States;

(g) writings from United States supreme court decisions;

(h) organic documents from the precolonial, colonial, revolutionary, federalist, and
postfederalist eras;

(1) acts of the United States congress, including the published text of the Congressional
Record,;

() United States treaties; and

(k) any other writings, documents, or proclamations that are permanently displayed in a
historic context in the United States capitol.

(8) The content of any writing, document, or record described in subsection (2) may not be
censored solely because the writing, document, or record contains religious references, nor may
any writings, documents, or material be selected for display in order to advance a particular
religious, partisan, or sectarian purpose.

(4) As used in this section, the following definitions apply:

(a) “Local government” has the meaning provided in 1-2-116.
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(b) “State agency” has the meaning provided in 1-2-116.
History: En. Sec. 1, Ch. 372, L. 2005.

CHAPTER 2
STATUTORY CONSTRUCTION

Part 1
General Provisions

1-2-101. Role of the judge — preference to construction giving each provision
meaning. In the construction of a statute, the office of the judge is simply to ascertain and
declare what is in terms or in substance contained therein, not to insert what has been omitted or
to omit what has been inserted. Where there are several provisions or particulars, such a
construction is, if possible, to be adopted as will give effect to all.

History: En. Sec. 612, p. 198, L. 1877; re-en. Sec. 612, 1st Div. Rev. Stat. 1879; re-en. Sec. 630, 1st Div.
Comp. Stat. 1887; re-en. Sec. 3134, C. Civ. Proc. 1895; re-en. Sec. 7875, Rev. C. 1907; re-en. Sec. 10519, R.C.M.
1921; Cal. C. Civ. Proc. Sec. 1858; re-en. Sec. 10519, R.C.M. 1935; R.C.M. 1947, 93-401-15(part).

1-2-102. Intention of the legislature — particular and general provisions. In the
construction of a statute, the intention of the legislature is to be pursued if possible. When a
general and particular provision are inconsistent, the latter is paramount to the former, so a
particular intent will control a general one that is inconsistent with it.

History: En. Sec. 613, p. 198, L. 1877; re-en. Sec. 613, 1st Div. Rev. Stat. 1879; re-en. Sec. 631, 1st Div.
Comp. Stat. 1887; re-en. Sec. 3135, C. Civ. Proc. 1895; re-en. Sec. 7876, Rev. C. 1907; re-en. Sec. 10520, R.C.M.
1921; Cal. C. Civ. Proc. Sec. 1859; re-en. Sec. 10520, R.C.M. 1935; R.C.M. 1947, 93-401-16(part).

1-2-103. Statutes in derogation of the common law — liberal construction. The rule
of the common law that statutes in derogation thereof are to be strictly construed has no
application to the statutes of the state of Montana. The statutes establish the law of this state
respecting the subjects to which they relate, and their provisions and all proceedings under them
are to be liberally construed with a view to effect their objects and to promote justice.

History: En. Sec. 4, Pol. C. 1895; re-en. Sec. 4, Rev. C. 1907; amd. Sec. 2, Ch. 4, L. 1921; re-en. Sec. 4,
R.C.M. 1921; Cal. Pol. C. Sec. 4; re-en. Sec. 4, R.C.M. 1935; R.C.M. 1947, 12-202.

1-2-104. Preference to construction favoring natural right. When a statute is
equally susceptible of two interpretations, one in favor of natural right and the other against it,
the former is to be adopted.

History: En. Sec. 620, p. 200, L. 1877; re-en. Sec. 620, 1st Div. Rev. Stat. 1879; re-en. Sec. 638, 1st Div.
Comp. Stat. 1887; re-en. Sec. 3142, C. Civ. Proc. 1895; re-en. Sec. 7883, Rev. C. 1907; re-en. Sec. 10527, R.C.M.
1921; Cal. C. Civ. Proc. Sec. 1866; re-en. Sec. 10527, R.C.M. 1935; R.C.M. 1947, 93-401-23(part).

1-2-105. General definitional rules — verb tense, gender, and number. The
following rules apply in this code:

(1) The present tense includes the future as well as the present.

(2) Words used in the masculine gender include the feminine and neuter.

(3) The singular includes the plural and the plural the singular.

History: En. Sec. 16, Pol. C. 1895; re-en. Sec. 16, Rev. C. 1907; amd. Sec. 4, Ch. 4, L. 1921; re-en. Sec. 16,
R.C.M. 1921; Cal. Pol. C. Sec. 17; re-en. Sec. 16, R.C.M. 1935; amd. Sec. 1, Ch. 25, L. 1947; amd. Sec. 11-114, Ch.
264, L. 1963; amd. Sec. 3, Ch. 309, L. 1977; R.C.M. 1947, 19-103(part).

1-2-106. Construction of words and phrases. Words and phrases used in the statutes of
Montana are construed according to the context and the approved usage of the language, but
technical words and phrases and such others as have acquired a peculiar and appropriate
meaning in law or are defined in chapter 1, part 2, as amended, are to be construed according to
such peculiar and appropriate meaning or definition.

History: En. Sec. 15, Pol. C. 1895; re-en. Sec. 15, Rev. C. 1907; amd. Sec. 3, Ch. 4, L. 1921; re-en. Sec. 15,
R.C.M. 1921; Cal. Pol. C. Sec. 16; re-en. Sec. 15, R.C.M. 1935; R.C.M. 1947, 19-102.

1-2-107. Applicability of definitions. Whenever the meaning of a word or phrase is
defined in any part of this code, such definition is applicable to the same word or phrase
wherever it occurs, except where a contrary intention plainly appears.
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History: En. Sec. 4661, Civ. C. 1895; re-en. Sec. 6223, Rev. C. 1907; re-en. Sec. 8776, R.C.M. 1921; Field
Civ. C. Sec. 2000; re-en. Sec. 8776, R.C.M. 1935; R.C.M. 1947, 12-215.

1-2-108. Reference to other titles, chapters, parts, sections, or subsections —
subsequent amendments. (1) A statute which refers to a title, chapter, part, section, or
subsection number without further identification or attribution is presumed, unless the context
clearly indicates otherwise, to refer to a title, chapter, part, section, or subsection of the Montana
Code Annotated.

(2) A specific or implied reference to a title, chapter, part, section, or subsection of the
Montana Code Annotated is presumed to be a reference to that title, chapter, part, section, or
subsection as it may be amended or changed from time to time. This presumption may be
overcome only by a clear showing that a subsequent amendment or change in the title, chapter,
part, section, or subsection is inconsistent with the continued purpose or meaning of the section
referring to it.

(3) The presumption contained in subsection (2) applies retroactively as well as
prospectively to any reference to a title, chapter, part, section, or subsection of the Montana Code
Annotated, regardless of when the reference was created.

History: En.Sec.1,Ch.4,L.1975;amd.Sec. 1, Ch. 309,L.1977; R.C.M. 1947, 12-216; amd. Sec. 1, Ch. 30, L.
1979; amd. Sec. 1, Ch. 6, L. 1983.

1-2-109. When laws retroactive. No law contained in any of the statutes of Montana is
retroactive unless expressly so declared.

History: En. Sec. 3, Pol. C. 1895; re-en. Sec. 3, Rev. C. 1907; amd. Sec. 1, Ch. 4, L. 1921; re-en. Sec. 3,
R.C.M. 1921; Cal. Pol. C. Sec. 3; re-en. Sec. 3, R.C.M. 1935; R.C.M. 1947, 12-201.

1-2-110. All statutes subject to repeal. Any statute may be repealed at any time except
when it is otherwise provided therein. Persons acting under any statute are deemed to have

acted in contemplation of this power of repeal.
History: En. Sec. 294, Pol. C. 1895; re-en. Sec. 121, Rev. C. 1907; re-en. Sec. 95, R.C.M. 1921; Cal. Pol. C.
Sec. 326; re-en. Sec. 95, R.C.M. 1935; R.C.M. 1947, 43-512.

1-2-111. Effect of code on special, local, and private statutes. Nothing in this code
affects any of the provisions of any special, local, or private statutes; but such statutes are
recognized as continuing in force notwithstanding the provisions of this code, except so far as
they have been repealed or affected by subsequent laws.

History: En.Sec. 18, Pol. C.1895;re-en. Sec. 18, Rev. C.1907; re-en. Sec. 18, R.C.M. 1921; Cal. Pol. C. Sec.
19; re-en. Sec. 18, R.C.M. 1935; R.C.M. 1947, 12-209.

1-2-112. Statutes imposing new local government duties. (1) As provided in
subsection (3), a law enacted by the legislature that requires a local government unit to perform
an activity or provide a service or facility that requires the direct expenditure of additional funds
and that is not expected of local governments in the scope of their usual operations must provide
a specific means to finance the activity, service, or facility other than a mill levy. Any law that
fails to provide a specific means to finance any activity, service, or facility is not effective until
specific means of financing are provided by the legislature from state or federal funds.

(2) Subsequent legislation may not be considered to supersede or modify any provision of
this section by implication. Subsequent legislation may supersede or modify the provisions of
this section if the legislation does so expressly.

(3) The mandates that the legislature is required to fund under subsection (1) are
legislatively imposed requirements that are not necessary for the operation of local governments
but that provide a valuable service or benefit to Montana citizens, including but not limited to:

(a) entitlement mandates that provide that certain classes of citizens may receive specific
benefits;

(b) membership mandates that require local governments to join specific organizations,
such as waste districts or a national organization of regulators; and

(c) service level mandates requiring local governments to meet certain minimum
standards.

(4) Subsection (1) does not apply to:

(a) mandates that are required of local governments as a matter of constitutional law or
federal statute or that are considered necessary for the operation of local governments, including
but not limited to:
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(1) due process mandates;

(11) equal treatment mandates;

(111) local government ethics mandates;

(iv) personnel and employment mandates;

(v) recordkeeping requirements; or

(vi) mandates concerning the organizational structure of local governments;

(b) any law under which the required expenditure of additional local funds is an
insubstantial amount that can be readily absorbed into the budget of an existing program. A
required expenditure of the equivalent of approximately 1 mill levied on taxable property of the
local government unit or $10,000, whichever is less, may be considered an insubstantial amount.

(¢) alaw necessary to implement the National Voter Registration Act of 1993, Public Law
103-31.

History: En.43-517,43-518 by Secs. 1,2, Ch.275,L.1974; R.C.M. 1947,43-517,43-518; amd. Sec. 1, Ch. 217,
L. 1979; amd. Sec. 1, Ch. 416, L. 1995; amd. Sec. 1, Ch. 246, L. 1997; amd. Sec. 4, Ch. 574, L. 2001.

1-2-113. Statutes imposing new duties on a school district to provide means of
financing. (1) Any law enacted by the legislature that requires a school district to perform an
activity or provide a service or facility and that will require the direct expenditure of additional
funds must provide a specific means to finance the activity, service, or facility other than the
existing property tax mill levy. Any law that fails to provide a specific means to finance the
service or facility is not effective until a specific means of financing meeting the requirements of
subsection (2) is provided by the legislature.

(2) Financing must be by means of a remission of money by the state for the purpose of
funding the activity, service, or facility. Financing must bear a reasonable relationship to the
actual cost of performing the activity or providing the service or facility.

(3) Legislation passed and approved may not supersede or modify any provision of this
section, except to the extent that the legislation expressly does so.

(4) This section does not apply to any law under which the required expenditure of
additional funds by the board of trustees is an insubstantial amount that can be readily absorbed

into the budget of an existing program.
History: En. Sec. 1, Ch. 596, L. 1981; amd. Sec. 2, Ch. 416, L. 1995.

1-2-114. Bill restriction. (1) A bill may not be introduced enacting a new law or amending
an existing law to require a local government unit to perform an activity or provide a service or
facility that requires a direct expenditure of additional funds without a specific means to finance
the activity, service, or facility in violation of 1-2-112 or 1-2-113.

(2) The estimate of fiscal impact provided in accordance with 5-4-210 must be considered in

determination of whether a bill is introduced in violation of subsection (1).
History: En. Sec. 3, Ch. 416, L. 1995.

1-2-115. Enforcement. (1) A local government unit may use a remedy provided in
subsection (2), (3), or (4) to prevent the application of a law enacted in violation of 1-2-112 or
1-2-113.

(2) A local government may, with the consent of a state agency charged with the
implementation of the law, arbitrate the application of the law pursuant to the Uniform
Arbitration Act.

(3) A local government unit may request a hearing before an administrative agency
charged with the administration of the law. A hearing held pursuant to this section is a contested
case proceeding pursuant to the Montana Administrative Procedure Act. The decision of the
agency may be appealed in accordance with Title 2, chapter 4, part 7.

(4) A local government unit may bring a civil action in the district court of the county in
which the local government unit is located to prevent the application of a law enacted in violation
of 1-2-112 or 1-2-113. The state of Montana may be named as the respondent or defendant in an

action brought pursuant to this section.
History: En. Sec. 5, Ch. 416, L. 1995.

1-2-116. State agencies not to shift cost to local governments. (1) A state agency may
not take any action prohibited by subsection (2) without authorization in state law.
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(2) Astate agency may not demand, bill, request, or otherwise require a local government to
take any of the following actions or make the provision of a service to a local government that is
required by state law to be provided to that government contingent on the local government
taking any of the following actions:

(a) pay for all or part of the administrative costs of a program, activity, or undertaking
required by state law to be carried out primarily by a state agency;

(b) pay for costs of computer hardware or software used in the operation of a state program,
activity, or undertaking or pay for the application of either hardware or software in a state
program;

(¢) pay for forms required to be completed either by a local government or by third persons
through a local government office and used by or filed with a state agency; or

(d) pay for the filing in a state office of forms required by state law to be completed by a local
government.

(3) (a) Alocal government may refuse to pay for services billed or charged to it by a state
agency in violation of this section. Upon refusal by the local government, the state agency may
send to the local government a written notice of the program or activity for which the local
government is billed, a detailed statement of the amount of the bill or charge, and a citation to
the legal authority requiring the local government to pay the bill or charge.

(b) Within 30 days of receipt of the notice required by this subsection (3), the local
government shall pay the bill or charge or request a hearing before the state agency. Upon
request, the state agency shall provide a hearing. If a local government fails to pay the bill or
charge and fails to request a hearing, the state agency may initiate a contested case proceeding.
Proceedings authorized by this subsection must be held in accordance with the provisions of the
Montana Administrative Procedure Act governing contested cases. A decision of the state
agency following opportunity for a hearing may be appealed to the district court as provided in
2-4-702.

(4) The remedy provided in subsection (3) is exclusive of any other remedy provided in law
for a state agency claiming a right to recover an administrative cost from a local government and
is exclusive of any other remedy provided in law for a local government refusing to pay a bill or
charge of a state agency.

(5) 'This section does not apply to services provided by a state agency pursuant to a written
or oral contract.

(6) The following definitions apply to this section:

(a) “Administrative cost” means the cost of administering a program, activity, or
undertaking, including costs for salaries, wages, rent, heat, electricity, computer hardware,
computer software, telephone, travel, equipment, supplies, or postage.

(b) “Local government” means a county, city, town, township, school district, or other
district or local public entity with the authority to spend or receive public funds.

(c) “State agency” means a department, board, commission, office, bureau, or other public

authority of state government.
History: En. Sec. 1, Ch. 496, L. 1995.

Part 2
Effect of Legislature’s Actions

1-2-201. Statutes — effective date. (1) (a) Except as provided in subsection (1)(b), (1)(c),
or (1)(d), every statute adopted after January 1, 1981, takes effect on the first day of October
following its passage and approval unless a different time is prescribed in the enacting
legislation.

(b) Subject to subsection (1)(d), every statute providing for appropriation by the legislature
for public funds for a public purpose takes effect on the first day of July following its passage and
approval unless a different time is prescribed in the enacting legislation.

(c) Subject to subsection (1)(d), every statute providing for the taxation of or the imposition
of a fee on motor vehicles takes effect on the first day of January following its passage and
approval unless a different time is prescribed in the enacting legislation.
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(d) Every statute enacted during a special session of the legislature takes effect upon
passage and approval unless a different time is prescribed in the enacting legislation.

(2) “Passage”, as used in subsection (1), means the enactment into law of a bill, which has
passed the legislature, either with or without the approval of the governor, as provided in the
constitution.

History: (1)En. Sec. 3466, C. Civ. Proc. 1895; re-en. Sec. 8074, Rev. C. 1907; amd. Sec. 1, Ch. 92, L. 1921;
re-en. Sec. 90, R.C.M. 1921; Cal. Pol. C. Sec. 323; re-en. Sec. 90, R.C.M. 1935; Sec. 43-507, R.C.M. 1947; (2)En.
Sec. 3467, C. Civ. Proc. 1895; re-en. Sec. 8075, Rev. C. 1907; re-en. Sec. 91, R.C.M. 1921; re-en. Sec. 91, R.C.M.
1935; amd. Sec. 20, Ch. 100, L. 1973; amd. Sec. 9, Ch. 309, L. 1977; Sec. 43-508, R.C.M. 1947; R.C.M. 1947, 43-507,
43-508; amd. Sec. 2, Ch. 119, L. 1979; amd. Sec. 1, Ch. 466, L. 1981; amd. Sec. 1, Ch. 604, L. 1991; amd. Sec. 1, Ch.
18, L. 1995; amd. Sec. 1, Ch. 104, L. 2003.

1-2-202. Joint resolutions — effective date. Every joint resolution, unless a different
time 1s prescribed therein, takes effect from its passage.

History: En. Sec. 291, Pol. C. 1895; re-en. Sec. 118, Rev. C. 1907; re-en. Sec. 92, R.C.M. 1921; Cal. Pol. C.
Sec. 324; re-en. Sec. 92, R.C.M. 1935; R.C.M. 1947, 43-509.

1-2-203. Effect of amendment of statute. Where a section or a part of a statute is
amended, it is not to be considered as having been repealed and reenacted in the amended form,
but the portions which are not altered are to be considered as having been the law from the time
when they were enacted, and the new provisions are to be considered as having been enacted at
the time of the amendment.

History: En. Sec. 292, Pol. C. 1895; re-en. Sec. 119, Rev. C. 1907; re-en. Sec. 93, R.C.M. 1921; Cal. Pol. C.
Sec. 325; re-en. Sec. 93, R.C.M. 1935; R.C.M. 1947, 43-510.

1-2-204. Amendment of repealed act void. An act amending a section of an act repealed
1s void.

History: En. Sec. 297, Pol. C. 1895; re-en. Sec. 124, Rev. C. 1907; re-en. Sec. 98, R.C.M. 1921; Cal. Pol. C.
Sec. 330; re-en. Sec. 98, R.C.M. 1935; R.C.M. 1947, 43-515.

1-2-205. Repeal of law creating criminal offense. The repeal of any law creating a
criminal offense does not constitute a bar to an indictment or information and the punishment of
an act already committed in violation of the law so repealed unless the intention to bar such

indictment or information and punishment is expressly declared in the repealing act.

History: En. Sec. 8, p. 390, Cod. Stat. 1871; re-en. Sec. 152, 5th Div. Rev. Stat. 1879; re-en. Sec. 209, 5th
Div. Comp. Stat. 1887; amd. Sec. 296, Pol. C. 1895; re-en. Sec. 123, Rev. C. 1907; re-en. Sec. 97, R.C.M. 1921; Cal.
Pol. C. Sec. 329; re-en. Sec. 97, R.C.M. 1935; R.C.M. 1947, 43-514.

1-2-206. Repeal of repealed statute. The repeal of any statute or part of a statute
heretofore repealed must not be so construed as a declaration, express or by implication, that
such statute or part of a statute has been in force at any time subsequent to such first repeal.

History: En.Sec. 5180, Pol. C. 1895;re-en. Sec. 3560, Rev. C. 1907; re-en. Sec. 5526, R.C.M. 1921; Cal. Pol.
C. Sec. 4504; re-en. Sec. 5526, R.C.M. 1935; R.C.M. 1947, 12-213.

1-2-207. Repeal of repealing act — no revival. No act or part of an act repealed by
another act of the legislature is revived by the repeal of the repealing act without express words
reviving such repealed act or part of an act.

History: En. Sec. 2, p. 390, Cod. Stat. 1871; re-en. Sec. 146, 5th Div. Rev. Stat. 1879; re-en. Sec. 203, 5th
Div. Comp. Stat. 1887; amd. Sec. 295, Pol. C. 1895; re-en. Sec. 122, Rev. C. 1907; re-en. Sec. 96, R.C.M. 1921; Cal.
Pol. C. Sec. 328; re-en. Sec. 96, R.C.M. 1935; R.C.M. 1947, 43-513.

1-2-208. Provisions of law not codified in Montana Code Annotated because
redundant. (1) Whenever a provision of law codified in the Montana Code Annotated is
amended in such a way that it conflicts with a provision of law that was not codified in the
Montana Code Annotated because such uncodified provision was redundant with such codified
provision, the codified provision, as amended, governs and must be given effect over the
uncodified provision.

(2) Repeal or deletion of a provision of the Montana Code Annotated also repeals or deletes
a provision of law that was not codified in the Montana Code Annotated because it was
redundant with the repealed or deleted provision of the Montana Code Annotated, whether or
not the repealed or deleted provision of the Montana Code Annotated was amended prior to its

repeal or deletion.
History: En. Sec. 1, Ch. 79, L. 1985.
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CHAPTER 6
OATHS

Part 1
General Provisions

1-6-101. Officers who may administer oaths. Every court, judge, clerk of any court,
justice, notary public, and officer or person authorized to take testimony in any action or
proceeding or to decide upon evidence has power to administer oaths or affirmations.

History: En. Sec. 360, p. 118, Bannack Stat.; re-en. Sec. 418, p. 219, L. 1867; re-en. Sec. 492, p. 135, Cod.
Stat. 1871; amd. Sec. 671, p. 214, L. 1877; re-en. Sec. 671, 1st Div. Rev. Stat. 1879; re-en. Sec. 693, 1st Div.
Comp. Stat. 1887; amd. Sec. 3430, C. Civ. Proc. 1895; re-en. Sec. 8049, Rev. C. 1907; re-en. Sec. 10693, R.C.M.
1921; Cal. C. Civ. Proc. Sec. 2093; re-en. Sec. 10693, R.C.M. 1935; R.C.M. 1947, 93-2401-1.

1-6-102. Form of ordinary oath. An oath or affirmation in an action or proceeding may be
administered by the person who swears or affirms expressing that person’s assent when
addressed with “You do solemnly swear (or affirm, as the case may be) that the evidence you will
give in this issue (or matter), pending between .... and ..., is the truth, the whole truth, and
nothing but the truth, so help you God”.

History: En. Sec. 3431, C. Civ. Proc. 1895; re-en. Sec. 8050, Rev. C. 1907; re-en. Sec. 10694, R.C.M. 1921;

Cal. C. Civ. Proc. Sec. 2094; re-en. Sec. 10694, R.C.M. 1935; R.C.M. 1947, 93-2401-2; amd. Sec. 32, Ch. 61, L.
2007.

Compiler’s Comments

2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

1-6-103. Variation of oath to suit witness’s belief. The court shall vary the mode of
swearing or affirming to accord with the witness’s beliefs whenever it is satisfied that the
witness has a distinct mode of swearing or affirming.

History: En. Sec. 3432, C. Civ. Proc. 1895; re-en. Sec. 8051, Rev. C. 1907; re-en. Sec. 10695, R.C.M. 1921;
Cal. C. Civ. Proc. Sec. 2095; re-en. Sec. 10695, R.C.M. 1935; R.C.M. 1947, 93-2401-3; amd. Sec. 9, Ch. 119, L.
1979.

1-6-104. Affirmation or declaration in lieu of oath. Any person who desires it may
instead of taking an oath make a solemn affirmation or declaration by assenting when addressed
with “You do solemnly affirm (or declare), etc.”, as provided in 1-6-102.

History: En.Sec. 362, p.118, Bannack Stat.; en. Sec. 420, p. 219, L. 1867; re-en. Sec. 494, p. 135, Cod. Stat.
1871; amd. Sec. 673, p. 215, L. 1877; re-en. Sec. 673, 1st Div. Rev. Stat. 1879; re-en. Sec. 695, 1st Div. Comp.

Stat. 1887; amd. Sec. 3434, C. Civ. Proc. 1895; re-en. Sec. 8053, Rev. C. 1907; re-en. Sec. 10697, R.C.M. 1921; Cal.
C. Civ.Proc.Sec.2097;re-en. Sec. 10697, R.C.M. 1935; R.C.M. 1947, 93-2401-5; amd. Sec. 33, Ch. 61, L. 2007.

Compiler’s Comments
2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

TITLE 2

GOVERNMENT STRUCTURE
AND ADMINISTRATION

CHAPTER 1
SOVEREIGNTY AND JURISDICTION

Part 3
Jurisdiction on Indian Lands

2-1-301. Assumption of criminal jurisdiction of Flathead Indian country. The state
of Montana hereby obligates and binds itself to assume, as herein provided, criminal jurisdiction
over Indians and Indian territory of the Flathead Indian reservation and country within the
state in accordance with the consent of the United States given by the act of August 15, 1953
(Public Law 280, 83rd congress, 1st session).
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History: En. Sec. 1, Ch. 81, L. 1963; R.C.M. 1947, 83-801.

2-1-302. Resolution of Indian tribes requesting state jurisdiction — governor’s
proclamation — consent of county commissioners. (1) Whenever the governor of this state
receives from the tribal council or other governing body of the Confederated Salish and Kootenai
Indian tribes or any other community, band, or group of Indians in this state, a resolution
expressing its desire that its people and lands be subject to the criminal or civil jurisdiction, or
both, of the state to the extent authorized by federal law and regulation, the governor shall issue
within 60 days a proclamation to the effect that the specified jurisdiction applies to those Indians
and their territory or reservation in accordance with the provisions of this part.

(2) The governor may not issue the proclamation until the resolution has been approved in
the manner provided for by the charter, constitution, or other fundamental law of the tribe, if the
document provides for approval, and there has been first obtained the consent of the board of
county commissioners of each county that encompasses any portion of the reservation of the

tribe.
History: En.Sec.2,Ch.81,L.1963; R.C.M. 1947, 83-802; amd. Sec. 2, Ch. 184, L.1979; amd. Sec. 34, Ch. 61,
L. 2007.

Compiler’s Comments

2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

2-1-303. Date of assumption of jurisdiction — application of state law in Indian
country. Sixty days from the date of issuance of the proclamation of the governor as provided for
by 2-1-302, the state of Montana shall assume jurisdiction over offenses committed by or against
Indians in the lands prescribed in the proclamation to the same extent that this state has
jurisdiction over offenses committed elsewhere within this state. The criminal and/or civil laws
of this state shall have the same force and effect within such lands as they have elsewhere within
this state.

History: En. Sec. 3, Ch. 81, L. 1963; R.C.M. 1947, 83-803.

2-1-304. Rights, privileges, and immunities reserved to Indians. Nothing in this part
shall:

(1) authorize the alienation, encumbrance, or taxation of any real or personal property,
including water rights, belonging to any Indian or any Indian tribe, band, or community that is
held in trust by the United States;

(2) authorize regulation of the use of such property in a manner inconsistent with any
federal treaty, agreement, or statute or with any regulation made pursuant thereto;

(3) confer jurisdiction upon the state of Montana to adjudicate, in probate proceedings or
otherwise, the ownership or right to possession of such property or any interest therein; or

(4) deprive any Indian or any Indian tribe, band, or community of any right, privilege, or
immunity afforded under federal treaty, agreement, statute, or executive order with respect to
hunting, trapping, fishing, or the control, licensing, or regulation thereof.

History: En. Sec. 4, Ch. 81, L. 1963; R.C.M. 1947, 83-804.

2-1-305. Indian culture protected. Nothing in this part shall deprive the Indian tribe,
band, or community from carrying on its age-old tribal dances, feasting, or customary Indian

celebrations or in any way try to destroy the Indian culture.
History: En. Sec. 5, Ch. 81, L. 1963; R.C.M. 1947, 83-805.

2-1-306. Withdrawal of consent to state jurisdiction. (1) No sooner than 6 months
after April 24, 1993, and after consulting with local government officials concerning
implementation, the Confederated Salish and Kootenai tribes may, by tribal resolution,
withdraw consent to be subject to the criminal misdemeanor jurisdiction of the state of Montana.
Within 6 months after receipt of the resolution, the governor shall issue a proclamation to that
effect.

(2) The Confederated Salish and Kootenai tribes may, by separate resolution, withdraw
consent to be subject to those areas of civil jurisdiction of the state of Montana that are
delineated in tribal ordinance 40-A (revised and enacted May 5, 1965). The withdrawal is limited
to those delineated areas of civil jurisdiction agreed upon in writing by the governor after
consultation with the attorney general and officials of affected local governments. The tribes
shall initiate this process by sending a certified letter to the governor. After consultation and
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execution of a written agreement between the governor and the tribes, the agreed-upon civil
areas must be incorporated into a tribal resolution to be enacted by the tribes. Within 6 months
after receipt of the tribal resolution, the governor shall issue a proclamation to that effect that
reflects the terms of the written agreement.

(3) Subsections (1) and (2) do not alter the existing jurisdiction or authority of the
Confederated Salish and Kootenai tribes or the state of Montana, except as expressly provided

for in subsections (1) and (2).
History: En. Sec. 6, Ch. 81, L. 1963; R.C.M. 1947, 83-806; amd. Sec. 1, Ch. 542, L. 1993.

2-1-307. Service of process. All legal process of the state, both civil and criminal, may be
served upon persons and property found on any Indian reservation in all cases where the United

States has not exclusive jurisdiction.
History: En. Sec. 41, Pol. C. 1895; re-en. Sec. 22, Rev. C. 1907; re-en. Sec. 21, R.C.M. 1921; re-en. Sec. 21,
R.C.M. 1935; R.C.M. 1947, 83-103(part).

Part 4
Federal Mandates Act

2-1-401. Short title. This part may be cited as the “Federal Mandates Act”.
History: En. Sec. 1, Ch. 385, L. 1995.

2-1-402. Legislative declaration. (1) (a) In enacting this part, the legislature employs its
legislative authority to establish that the people of the state of Montana, acting through their
elected officials in state government, have the responsibility and authority to establish policy in
and for Montana pertaining to federal programs mandated in federal statutes.

(b) The intent of the legislature is to ensure the primacy of the state of Montana’s legal and
political authority to implement in and for Montana the policy mandated by federal statutes and
to vigorously challenge and scrutinize the extent and scope of authority asserted by federal
executive branch agencies when federal agency actions and interpretations are inconsistent
with Montana policy and exceed the lawful authority of the federal government or are not
required by federal law.

(¢) In this regard, the Montana legislature finds and declares that:

(1) thepower to implement federal policies in and for Montana is central to the ability of the
people of Montana to govern themselves under a federal system of government; and

(11) any implementation of federal policies in and for Montana by federal executive branch
agencies that is contrary to fundamental notions of federalism and self-determination must be
identified and countered.

(2) The legislature further finds and declares that:

(a) thereisanurgentneed to modify federal mandates because the implementation of these
mandates by the state wastes the financial resources of local governments, the citizens of
Montana, and the state and does not properly respect the rights of local governments, citizens,
and the state;

(b) the state government has an obligation to the public to do what is necessary to protect
the rights of Montana citizens under federal law while minimizing or eliminating any additional
cost or regulatory burden on any citizen of the state;

(¢) the 10th amendment to the United States constitution directs that powers that are not
delegated to the United States are reserved to the states or to the people. Montana, as one of the
sovereign states within the union, has constitutional authority to enact laws protecting the
environment of the state and safeguarding the public health, safety, and welfare of the citizens of
Montana. However, this authority has too often been ignored by the federal government. The
federal government has intruded more and more into areas that must be left to the states. It is
essential that the dilution of the authority of state and local governments be halted and that the
provisions of the 10th amendment be accorded proper respect.

(d) current federal regulatory mandates, as reflected in federal administrative regulations,
guidelines, and policies, often do not reflect the realities of the Rocky Mountain region, and
federal regulators frequently do not understand the needs and priorities of the citizens of
Montana;
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(e) the citizens of this state can create and wish to create innovative solutions to Montana’s
problems, but the current manner in which legal challenges to state policies and federal
programmatic substitutions of state programs are handled does not allow the state the flexibility
it needs. It is not possible for the state of Montana to effectively and efficiently implement the
provisions of federal statutes unless the burden to prove the insufficiency of the state’s efforts to
implement federal requirements is shifted to the person or agency who asserts the insufficiency.

(f) the provisions of this part will better balance the exercise of the powers of the federal
government and the powers reserved to the states. In addition, the application of this part
ultimately will bring about greater protection for the state and the nation because it will direct
the state to implement federal statutes at the least possible cost and will make more money
available for other needs.

(g) the purpose of this part is to ensure that federal mandates existing on or adopted after
April 12, 1995, that are implemented in Montana comply with state policy as established by the
legislature;

(h) nothing in this part may be construed to create a private cause of action.
History: En. Sec. 2, Ch. 385, L. 1995.

2-1-403. Definitions. As used in this part, unless the context otherwise requires, the
following definitions apply:

(1) “Federal statute” means a federal statute that is in accord with the United States
constitution and that imposes mandates on state or local governments.

(2) “Legislative council” means the statutory committee established in 5-11-101.
History: En. Sec. 3, Ch. 385, L. 1995.

2-1-404. State programs to implement federal statutes. (1) A state official or employee
charged with the duty of implementing a federal statute shall implement the law as required by
the federal statute in good faith and with a critical view toward the provisions of any federal
regulation, guideline, or policy in order to identify those provisions of any federal regulation,
guideline, or policy that are inconsistent with Montana policy or do not advance Montana policy
in a cost-effective manner.

(2) An executive branch agency of state government that is authorized to develop a state
program to respond to any mandates contained in a federal statute shall develop the state
program and promulgate any necessary rules, using the following criteria:

(a) State programs should be developed by the state agency to meet the requirements of
federal statutes in good faith and with a critical view toward any federal regulations, guidelines,
or policies.

(b) State programs should be developed with due consideration of the financial restraints of
local governments, the citizens of Montana, and the state, including the limitation imposed by
Article VIII, section 9, of the Montana constitution.

(c) A state program that implements the goals of the federal statute should provide for the
most efficient method possible, with careful consideration given to the cost of the program and
the impact of the program on local governments and Montana citizens and on the long-range

public health, safety, and welfare of citizens of the state.
History: En. Sec. 4, Ch. 385, L. 1995.

2-1-405. Requirement for budget recommendation — reporting on federal
mandates — savings. Prior to recommending to the legislature a budget for a state agency that
is charged with implementing federal mandates, the governor shall require that the state
agency provide information regarding any monetary savings for the state and any reduction in
regulatory burdens on local governments and on the public that could be or have been achieved
through the development of state policies that meet the intent of applicable federal statutes but
do not necessarily follow all applicable federal regulations, guidelines, or policies. The state
agency shall also provide advice to the governor regarding any changes in state statutes that are
necessary to provide the state agency the authority to implement state policies in such a way as
to create additional savings or greater reductions in regulatory burdens. The governor shall
review and compile the information received from state agencies pursuant to this section and

shall include recommendations in the governor’s budget based upon the information.
History: En. Sec. 5, Ch. 385, L. 1995.
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2-1-406. Information regarding federal mandates. (1) The information prepared
pursuant to 2-1-405 must be received by the governor prior to the governor’s preparation of the
state budget for the ensuing biennium. The governor may prepare additional requests for
information to follow up and obtain further details regarding the initial responses that were
received.

(2) Inconsidering the legality or cost-effectiveness of a federal mandate, federal statute, or
state program, the governor may request assistance from the legislative council or its staff, but

assistance is at the discretion of the legislative council.
History: En. Sec. 6, Ch. 385, L. 1995.

2-1-407. Report — recommendations. (1) The governor shall examine the information
received pursuant to 2-1-405 and, based upon the information, shall present a report to the
legislature meeting in its next regular session that includes the following:

(a) recommendations regarding contracts that the state may enter into with specified
persons or entities to conduct research, to analyze certain subjects, or to provide other services
regarding federal mandates; and

(b) estimates of the cost of the federal mandate efforts submitted to the governor under the
provisions of 2-1-405.

(2) Ifthereisafinding that a federal mandate does not meet Montana’s cost-effective needs,
does not serve Montana public policy, or does not conform to Montana customs and culture, the
governor may issue an executive order declaring the intention of Montana to not implement the
mandate and may direct the attorney general to vigorously represent the state of Montana in

any action that results from or that is necessary to effect the executive order.
History: En. Sec. 7, Ch. 385, L. 1995.

2-1-408. Legislative review and oversight. (1) In exercising its authority as an equal
branch of state government, the legislature may conduct any legal review or fiscal analysis that
it considers necessary to effect the purpose and intent of this part. The governor, the director or
chief executive officer of any agency within the executive branch, or any officer listed in Article
VI, section 1, of the Montana constitution shall, upon request by the legislature, immediately
provide any information prepared, compiled, developed, detailed, described, referenced,
analyzed, reported, or in any other manner considered in conjunction with this part.

(2) Inreceiving the information described in subsection (1), the legislature is bound by the
provisions of Article II, sections 9 and 10, of the Montana constitution.

(3) For the purposes of this section, the legislature includes the senate and the house of
representatives, acting jointly or separately, and includes the legislative council.

(4) The legislature may request the assistance of any staff employed by the legislature.
History: En. Sec. 8, Ch. 385, L. 1995.

CHAPTER 2
STANDARDS OF CONDUCT

Part 1
Code of Ethics

2-2-101. Statement of purpose. The purpose of this part is to set forth a code of ethics
prohibiting conflict between public duty and private interest as required by the constitution of
Montana. This code recognizes distinctions between legislators, other officers and employees of
state government, and officers and employees of local government and prescribes some
standards of conduct common to all categories and some standards of conduct adapted to each
category. The provisions of this part recognize that some actions are conflicts per se between
public duty and private interest while other actions may or may not pose such conflicts
depending upon the surrounding circumstances.

History: En. 59-1701 by Sec. 1, Ch. 569, L. 1977; R.C.M. 1947, 59-1701.

2-2-102. Definitions. As used in this part, the following definitions apply:

(1) “Business” includes a corporation, partnership, sole proprietorship, trust or foundation,
or any other individual or organization carrying on a business, whether or not operated for profit.
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(2) “Compensation” means any money or economic benefit conferred on or received by any
person in return for services rendered or to be rendered by the person or another.

3) (a) “Giftof substantial value” means a gift with a value of $50 or more for an individual.

(b) The term does not include:

(1) a gift that is not used and that, within 30 days after receipt, is returned to the donor or
delivered to a charitable organization or the state and that is not claimed as a charitable
contribution for federal income tax purposes;

(11) food and beverages consumed on the occasion when participation in a charitable, civic, or
community event bears a relationship to the public officer’s or public employee’s office or
employment or when the officer or employee is in attendance in an official capacity;

(111)) educational material directly related to official governmental duties;

(iv) an award publicly presented in recognition of public service; or

(v) educational activity that:

(A) does not place or appear to place the recipient under obligation;

(B) clearly serves the public good; and

(C) 1s not lavish or extravagant.

(4) “Local government” means a county, a consolidated government, an incorporated city or
town, a school district, or a special district.

(5) “Official act” or “official action” means a vote, decision, recommendation, approval,
disapproval, or other action, including inaction, that involves the use of discretionary authority.

(6) “Private interest” means an interest held by an individual that is:

(a) an ownership interest in a business;

(b) a creditor interest in an insolvent business;

(¢) an employment or prospective employment for which negotiations have begun;

(d) an ownership interest in real property;

(e) aloan or other debtor interest; or

(0 a directorship or officership in a business.

(7) “Public employee” means:

(a) any temporary or permanent employee of the state;

(b) any temporary or permanent employee of a local government;

(¢) a member of a quasi-judicial board or commission or of a board, commission, or
committee with rulemaking authority; and

(d) a person under contract to the state.

(8) “Publicofficer” includes any state officer and any elected officer of a local government.

(9) “Special district” means a unit of local government, authorized by law to perform a
single function or a limited number of functions. The term includes but is not limited to
conservation districts, water districts, weed management districts, irrigation districts, fire
districts, community college districts, hospital districts, sewer districts, and transportation
districts. The term also includes any district or other entity formed by interlocal agreement.

(10) (a) “State agency” includes:

(1) the state;

(1) the legislature and its committees;

(111) all executive departments, boards, commissions, committees, bureaus, and offices;

(iv) the university system; and

(v) all independent commissions and other establishments of the state government.

(b) The term does not include the judicial branch.

(11) “State officer” includes all elected officers and directors of the executive branch of state
government as defined in 2-15-102.

History: En. 59-1702 by Sec. 2, Ch. 569, L. 1977; R.C.M. 1947, 59-1702; amd. Sec. 3, Ch. 18, L. 1995; amd.
Sec. 1, Ch. 562, L. 1995; amd. Sec. 1, Ch. 122, L. 2001.

2-2-103. Public trust — public duty. (1) The holding of public office or employment is a
public trust, created by the confidence that the electorate reposes in the integrity of public
officers, legislators, and public employees. A public officer, legislator, or public employee shall
carry out the individual’s duties for the benefit of the people of the state.
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(2) A public officer, legislator, or public employee whose conduct departs from the person’s
public duty is liable to the people of the state and is subject to the penalties provided in this part
for abuse of the public’s trust.

(8) This part sets forth various rules of conduct, the transgression of any of which is a
violation of public duty, and various ethical principles, the transgression of any of which must be
avoided.

(4) (a) The enforcement of this part for:

(1) state officers, legislators, and state employees is provided for in 2-2-136;

(11) legislators, involving legislative acts, is provided for in 2-2-135 and for all other acts is
provided for in 2-2-136;

(111) local government officers and employees is provided for in 2-2-144.

(b) Any money collected in the civil actions that is not reimbursement for the cost of the

action must be deposited in the general fund of the unit of government.
History: En. 59-1703 by Sec. 3, Ch. 569, L. 1977; R.C.M. 1947, 59-1703; amd. Sec. 216, Ch. 685, L. 1989;
amd. Sec. 2, Ch. 562, L. 1995; amd. Sec. 2, Ch. 122, L. 2001.

2-2-104. Rules of conduct for public officers, legislators, and public employees. (1)
Proof of commission of any act enumerated in this section is proof that the actor has breached the
actor’s public duty. A public officer, legislator, or public employee may not:

(a) disclose or use confidential information acquired in the course of official duties in order
to further substantially the individual’s personal economic interests; or

(b) accept a gift of substantial value or a substantial economic benefit tantamount to a gift:

(1) that would tend improperly to influence a reasonable person in the person’s position to
depart from the faithful and impartial discharge of the person’s public duties; or

(1) thatthe person knows or that a reasonable person in that position should know under the
circumstances is primarily for the purpose of rewarding the person for official action taken.

(2) An economic benefit tantamount to a gift includes without limitation a loan at a rate of
interest substantially lower than the commercial rate then currently prevalent for similar loans
and compensation received for private services rendered at a rate substantially exceeding the
fair market value of the services. Campaign contributions reported as required by statute are
not gifts or economic benefits tantamount to gifts.

(3) (a) Except as provided in subsection (3)(b), a public officer, legislator, or public
employee may not receive salaries from two separate public employment positions that overlap
for the hours being compensated, unless:

(1) the public officer, legislator, or public employee reimburses the public entity from which
the employee is absent for the salary paid for performing the function from which the officer,
legislator, or employee is absent; or

(11) the public officer’s, legislator’s, or public employee’s salary from one employer is reduced
by the amount of salary received from the other public employer in order to avoid duplicate
compensation for the overlapping hours.

(b) Subsection (3)(a) does not prohibit:

(1) a public officer, legislator, or public employee from receiving income from the use of
accrued leave or compensatory time during the period of overlapping employment; or

(1) a public school teacher from receiving payment from a college or university for the
supervision of student teachers who are enrolled in a teacher education program at the college or
university if the supervision is performed concurrently with the school teacher’s duties for a
public school district.

(¢) Inorder to determine compliance with this subsection (3), a public officer, legislator, or
public employee subject to this subsection (3) shall disclose the amounts received from the two
separate public employment positions to the commissioner of political practices.

History: En.59-1704 by Sec. 4, Ch. 569, L. 1977; R.C.M. 1947, 59-1704; amd. Sec. 3, Ch. 562, L. 1995; amd.
Sec. 1, Ch. 243, L. 1997.

2-2-105. Ethical requirements for public officers and public employees. (1) The
requirements in this section are intended as rules of conduct, and violations constitute a breach
of the public trust and public duty of office or employment in state or local government.
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(2) Except as provided in subsection (4), a public officer or public employee may not acquire
an interest in any business or undertaking that the officer or employee has reason to believe may
be directly and substantially affected to its economic benefit by official action to be taken by the
officer’s or employee’s agency.

(3) A public officer or public employee may not, within 12 months following the voluntary
termination of office or employment, obtain employment in which the officer or employee will
take direct advantage, unavailable to others, of matters with which the officer or employee was
directly involved during a term of office or during employment. These matters are rules, other
than rules of general application, that the officer or employee actively helped to formulate and
applications, claims, or contested cases in the consideration of which the officer or employee was
an active participant.

(49) When a public employee who is a member of a quasi-judicial board or commission or of a
board, commission, or committee with rulemaking authority is required to take official action on
a matter as to whlch the public employee has a conflict created by a personal or private interest
that would directly give rise to an appearance of impropriety as to the public employee’s
influence, benefit, or detriment in regard to the matter, the public employee shall disclose the
interest creating the conflict prior to participating in the official action.

(5) A public officer or public employee may not perform an official act directly and
substantially affecting a business or other undertaking to its economic detriment when the

officer or employee has a substantial personal interest in a competing firm or undertaking.
History: En. 59-1709 by Sec. 9, Ch. 569, L. 1977; R.C.M. 1947, 59-1709; amd. Sec. 4, Ch. 562, L.. 1995.

2-2-106. Disclosure. (1) (a) Prior to December 15 of each even-numbered year, each state
officer or holdover senator shall file with the commissioner of political practices a business
disclosure statement on a form provided by the commissioner. An individual filing pursuant to
subsection (1)(b) or (1)(c) is not required to file under this subsection (1)(a) during the same
period.

(b) Each candidate for a statewide or a state office elected from a district shall, within 5 days
of the time that the candidate files for office, file a business disclosure statement with the
commissioner of political practices on a form provided by the commissioner.

(¢) Anindividual appointed to office who would be required to file under subsection (1)(a) or
(1)(b) 1s required to file the business disclosure statement at the earlier of the time of submission
of the person’s name for confirmation or the assumption of the office.

(2) The statement must provide the following information:

(a) the name, address, and type of business of the individual,

(b) each present or past employing entity from which benefits, including retirement
benefits, are currently received by the individual;

(c) each business, firm, corporation, partnership, and other business or professional entity
or trust in which the individual holds an interest;

(d) each entity not listed under subsections (2)(a) through (2)(c) in which the individual is
an officer or director, regardless of whether or not the entity is organized for profit; and

(e) all real property, other than a personal residence, in which the individual holds an
interest. Real property may be described by general description.

(3) Anindividual may not assume or continue to exercise the powers and duties of the office
to which that individual has been elected or appointed until the statement has been filed as
provided in subsection (1).

(4) The commissioner of political practices shall make the business disclosure statements
available to any individual upon request.

History: En.Sec.16,1.M. No. 85, approved Nov. 4,1980; amd. Sec. 12, Ch. 562, L. 1995; Sec. 5-7-213, MCA
1993; redes. 2-2-106 by Code Commissioner, 1995; amd. Sec. 2, Ch. 114, L. 2003; amd. Sec. 2, Ch. 130, L. 2005.

2-2-107 through 2-2-110 reserved.

2-2-111. Rules of conduct for legislators. Proof of commission of any act enumerated in
this section is proof that the legislator committing the act has breached the legislator’s public
duty. A legislator may not:

(1) accept a fee, contingent fee, or any other compensation, except the official compensation
provided by statute, for promoting or opposing the passage of legislation;
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(2) seek other employment for the legislator or solicit a contract for the legislator’s services
by the use of the office; or

(3) accept a fee or other compensation, except as provided for in 5-2-302, from a Montana
state agency or a political subdivision of the state of Montana for speaking to the agency or
political subdivision.

History: En.59-1705 by Sec. 5, Ch. 569, L. 1977; R.C.M. 1947, 59-1705; amd. Sec. 5, Ch. 562, L. 1995; amd.
Sec. 1, Ch. 327, L. 2003.

2-2-112. Ethical requirements for legislators. (1) The requirements in this section are
intended as rules for legislator conduct, and violations constitute a breach of the public trust of
legislative office.

(2) A legislator has a responsibility to the legislator’s constituents to participate in all
matters as required in the rules of the legislature. A legislator concerned with the possibility of a
conflict may briefly present the facts to the committee of that house that is assigned the
determination of ethical issues. The committee shall advise the legislator as to whether the
legislator should disclose the interest prior to voting on the issue pursuant to the provisions of
subsection (5). The legislator may, subject to legislative rule, vote on an issue on which the
legislator has a conflict, after disclosing the interest.

(3) When alegislatoris required to take official action on a legislative matter as to which the
legislator has a conflict created by a personal or private interest that would directly give rise to
an appearance of impropriety as to the legislator’s influence, benefit, or detriment in regard to
the legislative matter, the legislator shall disclose the interest creating the conflict prior to
participating in the official action, as provided in subsections (2) and (5) and the rules of the
legislature. In making a decision, the legislator shall consider:

(a) whether the conflict impedes the legislator’s independence of judgment;

(b) the effect of the legislator’s participation on public confidence in the integrity of the
legislature;

(¢) whether the legislator’s participation is likely to have any significant effect on the
disposition of the matter; and

(d) whether a pecuniary interest is involved or whether a potential occupational, personal,
or family benefit could arise from the legislator’s participation.

(4) A conflict situation does not arise from legislation or legislative duties affecting the
membership of a profession, occupation, or class.

(5) Alegislator shall disclose an interest creating a conflict, as provided in the rules of the
legislature. A legislator who is a member of a profession, occupation, or class affected by
legislation is not required to disclose an interest unless the class contained in the legislation is so
narrow that the vote will have a direct and distinctive personal impact on the legislator. A

legislator may seek a determination from the appropriate committee provided for in 2-2-135.
History: En. 59-1708 by Sec. 8, Ch. 569, L. 1977; R.C.M. 1947, 59-1708; amd. Sec. 6, Ch. 562, L. 1995.

2-2-113 through 2-2-120 reserved.

2-2-121. Rules of conduct for public officers and public employees. (1) Proof of
commission of any act enumerated in subsection (2) is proof that the actor has breached a public
duty.

(2) A public officer or a public employee may not:

(a) subject to subsection (7), use public time, facilities, equipment, supplies, personnel, or
funds for the officer’s or employee’s private business purposes;

(b) engage in a substantial financial transaction for the officer’s or employee’s private
business purposes with a person whom the officer or employee inspects or supervises in the
course of official duties;

(c) assist any person for a fee or other compensation in obtaining a contract, claim, license,
or other economic benefit from the officer’s or employee’s agency;

(d) assist any person for a contingent fee in obtaining a contract, claim, license, or other
economic benefit from any agency;

(e) perform an official act directly and substantially affecting to its economic benefit a
business or other undertaking in which the officer or employee either has a substantial financial
interest or is engaged as counsel, consultant, representative, or agent; or
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() solicit or accept employment, or engage in negotiations or meetings to consider
employment, with a person whom the officer or employee regulates in the course of official duties
without first giving written notification to the officer’s or employee’s supervisor and department
director.

(3) (a) Except as provided in subsection (3)(b), a public officer or public employee may not
use public time, facilities, equipment, supplies, personnel, or funds to solicit support for or
opposition to any political committee, the nomination or election of any person to public office, or
the passage of a ballot issue unless the use is:

(1 authorized by law; or

(1) properly incidental to another activity required or authorized by law, such as the
function of an elected public officer, the officer’s staff, or the legislative staff in the normal course
of duties.

(b) As used in this subsection (3), “properly incidental to another activity required or
authorized by law” does not include any activities related to solicitation of support for or
opposition to the nomination or election of a person to public office or political committees
organized to support or oppose a candidate or candidates for public office. With respect to ballot
issues, properly incidental activities are restricted to:

(1) the activities of a public officer, the public officer’s staff, or legislative staff related to
determining the impact of passage or failure of a ballot issue on state or local government
operations;

(1) 1n the case of a school district, as defined in Title 20, chapter 6, compliance with the
requirements of law governing public meetings of the local board of trustees, including the
resulting dissemination of information by a board of trustees or a school superintendent or a
designated employee in a district with no superintendent in support of or opposition to a bond
issue or levy submitted to the electors. Public funds may not be expended for any form of
commercial advertising in support of or opposition to a bond issue or levy submitted to the
electors.

(¢) This subsection (3) is not intended to restrict the right of a public officer or public
employee to express personal political views.

(4) Acandidate, as defined in 13-1-101(6)(a), may not use or permit the use of state funds for
any advertisement or public service announcement in a newspaper, on radio, or on television
that contains the candidate’s name, picture, or voice except in the case of a state or national
emergency and then only if the announcement is reasonably necessary to the candidate’s official
functions.

(5) A public officer or public employee may not participate in a proceeding when an
organization, other than an organization or association of local government officials, of which the
public officer or public employee is an officer or director is:

(a) 1involved in a proceeding before the employing agency that is within the scope of the
public officer’s or public employee’s job duties; or

(b) attempting to influence a local, state, or federal proceeding in which the public officer or
public employee represents the state or local government.

(6) A publicofficer or public employee may not engage in any activity, including lobbying, as
defined in 5-7-102, on behalf of an organization, other than an organization or association of local
government officials, of which the public officer or public employee is a member while
performing the public officer’s or public employee’s job duties. The provisions of this subsection
do not prohibit a public officer or public employee from performing charitable fundraising
activities if approved by the public officer’s or public employee’s supervisor or authorized by law.

(7) Alisting by a public officer or a public employee in the electronic directory provided for in
30-17-101 of any product created outside of work in a public agency is not in violation of
subsection (2)(a) of this section. The public officer or public employee may not make
arrangements for the listing in the electronic directory during work hours.

(8) A department head or a member of a quasi-judicial or rulemaking board may perform an
official act notwithstanding the provisions of subsection (2)(e) if participation is necessary to the
administration of a statute and if the person complies with the disclosure procedures under
2-2-131.
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(9) Subsection (2)(d) does not apply to a member of a board, commission, council, or
committee unless the member is also a full-time public employee.

(10) Subsections (2)(b) and (2)(e) do not prevent a member of the governing body of a local
government from performing an official act when the member’s participation is necessary to
obtain a quorum or to otherwise enable the body to act. The member shall disclose the interest
creating the appearance of impropriety prior to performing the official act.

History: En.59-1706 by Sec. 6, Ch. 569, L. 1977; R.C.M. 1947, 59-1706; amd. Sec. 1, Ch. 59, L. 1991; amd.

Sec. 7, Ch. 562, L. 1995; amd. Sec. 3, Ch. 42, L. 1997; amd. Sec. 3, Ch. 122, L. 2001; amd. Sec. 1, Ch. 58, L. 2003;
amd. Sec. 1, Ch. 145, L. 2005; amd. Sec. 3, Ch. 173, L. 2005; amd. Sec. 1, Ch. 437, L. 2005.

2-2-122 through 2-2-124 reserved.

2-2-125. Repealed. Sec. 6, Ch. 122, L. 2001.
History: En. 59-1707 by Sec. 7, Ch. 569, L. 1977; R.C.M. 1947, 59-1707; amd. Sec. 8, Ch. 562, L. 1995.

2-2-126 through 2-2-130 reserved.

2-2-131. Disclosure. A public officer or public employee shall, prior to acting in a manner
that may impinge on public duty, including the award of a permit, contract, or license, disclose
the nature of the private interest that creates the conflict. The public officer or public employee
shall make the disclosure in writing to the commissioner of political practices, listing the amount
of private interest, if any, the purpose and duration of the person’s services rendered, if any, and
the compensation received for the services or other information that is necessary to describe the
interest. If the public officer or public employee then performs the official act involved, the officer
or employee shall state for the record the fact and summary nature of the interest disclosed at

the time of performing the act.
History: En.59-1710 by Sec. 10, Ch. 569, L. 1977; R.C.M. 1947, 59-1710; amd. Sec. 9, Ch. 562, L.. 1995; amd.
Sec. 1, Ch. 65, L. 2005.

2-2-132. Repealed. Sec. 22, Ch. 562, L. 1995.
History: En.59-1711 by Sec. 11, Ch. 569, L. 1977; R.C.M. 1947, 59-1711.

2-2-133 and 2-2-134 reserved.

2-2-135. Ethics committees. (1) Each house of the legislature shall establish an ethics
committee. Subject to 5-5-234, the committee must consist of two members of the majority party
and two members of the minority party. The committees may meet jointly. Each committee shall
educate members concerning the provisions of this part concerning legislators and may consider
conflicts between public duty and private interest as provided in 2-2-112. The joint committee
may consider matters affecting the entire legislature.

(2) Pursuant to Article V, section 10, of the Montana constitution, the legislature is

responsible for enforcement of the provisions of this part concerning legislators.
History: En. Sec. 14, Ch. 562, L. 1995; amd. Sec. 3, Ch. 4, Sp. L. May 2007.

Compiler’s Comments

2007 Special Session Amendment: Chapter 4 in (1) in second sentence at beginning inserted “Subject to 5-5-234”
and at end after “consist of two members of” substituted “the majority party and two members of the minority party”
for “each political party”’; and made minor changes in style. Amendment effective May 25, 2007.

Retroactive Applicability: Section 22, Ch. 4, Sp. L. May 2007, provided: “[This act] applies retroactively, within
the meaning of 1-2-109, to appointments made for members of the 60th legislature.”

2-2-136. Enforcement for state officers, legislators, and state employees —
referral of complaint involving county attorney. (1) (a) A person alleging a violation of
this part by a state officer, legislator, or state employee may file a complaint with the
commissioner of political practices. The commissioner does not have jurisdiction for a complaint
concerning a legislator if a legislative act is involved in the complaint. The commissioner also has
jurisdiction over complaints against a county attorney that are referred by a local government
review panel pursuant to 2-2-144 or filed by a person directly with the commissioner pursuant to
2-2-144(6). The commissioner may request additional information from the complainant or the
person who is the subject of the complaint to make an initial determination of whether the
complaint states a potential violation of this part.

(b) The commissioner may dismiss a complaint that is frivolous, does not state a potential
violation of this part, or does not contain sufficient allegations to enable the commissioner to
determine whether the complaint states a potential violation of this part. If the issues presented
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in a complaint have been addressed and decided in a prior decision and the commissioner
determines that no additional factual development is necessary, the commissioner may issue a
summary decision without holding an informal contested case hearing on the complaint.

(¢) Except as provided in subsection (1)(b), if the commissioner determines that the
complaint states a potential violation of this part, the commissioner shall hold an informal
contested case hearing on the complaint as provided in Title 2, chapter 4, part 6. The
commissioner shall issue a decision based upon the record established before the commissioner.

(2) If the commissioner determines that a violation of this part has occurred, the
commissioner may impose an administrative penalty of not less than $50 or more than $1,000,
and if the violation was committed by a state employee, the commissioner may also recommend
that the employing state agency discipline the employee. The employing entity of a state
employee may take disciplinary action against an employee for a violation of this part,
regardless of whether the commissioner makes a recommendation for discipline. The
commissioner may assess the costs of the proceeding against the person bringing the charges if
the commissioner determines that a violation did not occur or against the officer or employee if
the commissioner determines that a violation did occur.

(3) A party may seek judicial review of the commissioner’s decision, as provided in chapter
4, part 7, of this title, after a hearing, a dismissal, or a summary decision issued pursuant to
subsection (1)(b).

(4) Except for records made public in the course of a hearing held under subsection (1) and
records that are open for public inspection pursuant to Montana law, a complaint and records
obtained or prepared by the commissioner in connection with an investigation or complaint are
confidential documents and are not open for public inspection. The complainant and the person
who is the subject of the complaint shall maintain the confidentiality of the complaint and any
related documents released to the parties by the commissioner until the commissioner issues a
decision. However, the person who is the subject of a complaint may waive, in writing, the right
of confidentiality provided in this subsection. If a waiver is filed with the commissioner, the
complaint and any related documents must be open for public inspection. The commissioner’s
decision issued after a hearing is a public record open to inspection.

(5) When a complaint is filed, the commissioner may issue statements or respond to
inquiries to confirm that a complaint has been filed, to identify against whom it has been filed,
and to describe the procedural aspects and status of the case.

(6) The commissioner may adopt rules to carry out the responsibilities and duties assigned
by this part.

History: En. Sec. 15, Ch. 562, L. 1995; amd. Sec. 4, Ch. 42, L. 1997; amd. Sec. 4, Ch. 122, L. 2001.

2-2-144. Enforcement for local government. (1) Except as provided in subsections (5)
and (6), a person alleging a violation of this part by a local government officer or local
government employee shall notify the county attorney of the county where the local government
is located. The county attorney shall request from the complainant or the person who is the
subject of the complaint any information necessary to make a determination concerning the
validity of the complaint.

(2) If the county attorney determines that the complaint is justified, the county attorney
may bring an action in district court seeking a civil fine of not less than $50 or more than $1,000.
If the county attorney determines that the complaint alleges a criminal violation, the county
attorney shall bring criminal charges against the officer or employee.

(3) Ifthe county attorney declines to bring an action under this section, the person alleging
a violation of this part may file a civil action in district court seeking a civil fine of not less than
$50 or more than $1,000. In an action filed under this subsection, the court may assess the costs
and attorney fees against the person bringing the charges if the court determines that a violation
did not occur or against the officer or employee if the court determines that a violation did occur.
The court may impose sanctions if the court determines that the action was frivolous or intended
for harassment.

(4) The employing entity of a local government employee may take disciplinary action
against an employee for a violation of this part.

2007 School Laws of Montana



2-2-201 GOVERNMENT STRUCTURE 52
AND ADMINISTRATION

(5) (a) A local government may establish a three-member panel to review complaints
alleging violations of this part by officers or employees of the local government. The local
government shall establish procedures and rules for the panel. The members of the panel may
not be officers or employees of the local government. The panel shall review complaints and may
refer to the county attorney complaints that appear to be substantiated. If the complaint is
against the county attorney, the panel shall refer the matter to the commissioner of political
practices and the complaint must then be processed by the commissioner pursuant to 2-2-136.

(b) In alocal government that establishes a panel under this subsection (5), a complaint
must be referred to the panel prior to making a complaint to the county attorney.

(6) Ifalocal government review panel has not been established pursuant to subsection (5), a
person alleging a violation of this part by a county attorney shall file the complaint with the

commissioner of political practices pursuant to 2-2-136.
History: En. Sec. 21, Ch. 562, L. 1995; amd. Sec. 5, Ch. 122, L. 2001.

Part 2
Proscribed Acts Related to Contracts and Claims

2-2-201. Public officers, employees, and former employees not to have interest in
contracts. (1) Members of the legislature; state, county, city, town, or township officers; or any
deputies or employees of an enumerated governmental entity may not be interested in any
contract made by them in their official capacity or by any body, agency, or board of which they are
members or employees if they are directly involved with the contract. A former employee may
not, within 6 months following the termination of employment, contract or be employed by an
employer who contracts with the state or any of its subdivisions involving matters with which
the former employee was directly involved during employment.

(2) In this section, the term:

(a) “be interested in” does not include holding a minority interest in a corporation;

(b) “contract” does not include:

(1) contracts awarded based on competitive procurement procedures conducted after the
date of employment termination;

(1) merchandise sold to the highest bidder at public auctions;

(111) investments or deposits in financial institutions that are in the business of loaning or
receiving money;

(iv) a contract with an interested party if, because of geographic restrictions, a local
government could not otherwise reasonably afford itself of the subject of the contract. It is
presumed that a local government could not otherwise reasonably afford itself of the subject of a
contract if the additional cost to the local government is greater than 10% of a contract with an
interested party or if the contract is for services that must be performed within a limited time
period and no other contractor can provide those services within that time period.

(c) “directly involved” means the person directly monitors a contract, extends or amends a
contract, audits a contractor, is responsible for conducting the procurement or for evaluating
proposals or vendor responsibility, or renders legal advice concerning the contract;

(d) “former employee” does not include a person whose employment with the state was
involuntarily terminated because of a reduction in force or other involuntary termination not
involving violation of the provisions of this chapter.

History: En.Sec.1020, Pol. C. 1895; re-en. Sec. 368, Rev. C.1907; re-en. Sec. 444, R.C.M. 1921; Cal. Pol. C.
Sec. 920; re-en. Sec. 444, R.C.M. 1935; amd. Sec. 1, Ch. 43, L. 1973; R.C.M. 1947, 59-501; amd. Sec. 1, Ch. 377, L.
1979; amd. Sec. 1, Ch. 458, L. 1981; amd. Sec. 1, Ch. 65, L. 1991; amd. Sec. 1, Ch. 322, L. 1993; amd. Sec. 1, Ch.
181, L. 2001.

2-2-202. Public officers not to have interest in sales or purchases. State, county,
town, township, and city officers must not be purchasers at any sale or vendors at any purchase
made by them in their official capacity.

History: En.Sec.1021,Pol. C. 1895; re-en. Sec. 369, Rev. C. 1907; re-en. Sec. 445, R.C.M. 1921; Cal. Pol. C.
Sec. 921; re-en. Sec. 445, R.C.M. 1935; R.C.M. 1947, 59-502.

2-2-203. Voidable contracts. Every contract made in violation of any of the provisions of
2-2-201 or 2-2-202 may be avoided at the instance of any party except the officer interested
therein.

2007 School Laws of Montana



53 STANDARDS OF CONDUCT 2-2-302

History: En.Sec.1022,Pol. C. 1895;re-en. Sec. 370, Rev. C. 1907; re-en. Sec. 446, R.C.M. 1921; Cal. Pol. C.
Sec. 922; re-en. Sec. 446, R.C.M. 1935; R.C.M. 1947, 59-503.

2-2-204. Dealings in warrants and other claims prohibited. The state officers, the
several county, city, town, and township officers of this state, their deputies and clerks, are
prohibited from purchasing or selling or in any manner receiving to their own use or benefit or to
the use or benefit of any person or persons whatever any state, county, or city warrants, scrip,
orders, demands, claims, or other evidences of indebtedness against the state or any county, city,
town, or township thereof except evidences of indebtedness issued to or held by them for services
rendered as such officer, deputy, clerk, and evidences of the funded indebtedness of such state,
county, city, township, town, or corporation.

History: En.Sec.1023,Pol. C. 1895; re-en. Sec. 371, Rev. C.1907; re-en. Sec. 447, R.C.M. 1921; Cal. Pol. C.
Sec. 923; re-en. Sec. 447, R.C.M. 1935; R.C.M. 1947, 59-504.

2-2-205. Affidavit to be required by auditing officers. Each officer whose duty it is to
audit and allow the accounts of other state, county, city, township, or town officers shall, before
allowing the accounts, require each of the officers to make and file with the auditing officer an

affidavit that the affiant has not violated any of the provisions of this part.
History: En.Sec. 1024, Pol. C. 1895; re-en. Sec. 372, Rev. C. 1907; re-en. Sec. 448, R.C.M. 1921; Cal. Pol. C.
Sec. 924; re-en. Sec. 448, R.C.M. 1935; R.C.M. 1947, 59-505; amd. Sec. 35, Ch. 61, L. 2007.

Compiler’s Comments
2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

2-2-206. Officers not to pay illegal warrant. Officers charged with the disbursement of
public moneys must not pay any warrant or other evidence of indebtedness against the state,
county, city, town, or township when the same has been purchased, sold, received, or transferred
contrary to any of the provisions of this part.

History: En.Sec.1025,Pol. C. 1895;re-en. Sec. 373, Rev. C. 1907; re-en. Sec. 449, R.C.M. 1921; Cal. Pol. C.
Sec. 925; re-en. Sec. 449, R.C.M. 1935; R.C.M. 1947, 59-506.

2-2-207. Settlements to be withheld on affidavit. (1) Each officer charged with the
disbursement of public money who is informed by affidavit establishing probable cause that an
officer whose account is about to be settled, audited, or paid has violated any of the provisions of
this part shall suspend the settlement or payment and cause the officer to be prosecuted for the
violation by the county attorney.

(2) Ifthereisajudgment for the defendant upon prosecution, the proper officer may proceed
to settle, audit, or pay the account as if an affidavit had not been filed.

History: En.Sec.1026,Pol. C. 1895;re-en. Sec. 374, Rev. C. 1907; re-en. Sec. 450, R.C.M. 1921; Cal. Pol. C.
Sec. 926; re-en. Sec. 450, R.C.M. 1935; R.C.M. 1947, 59-507; amd. Sec. 36, Ch. 61, L. 2007.

Compiler’s Comments
2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

Part 3
Nepotism

2-2-301. Nepotism defined. Nepotism is the bestowal of political patronage by reason of
relationship rather than of merit.

History: En. Sec. 1, Ch. 12, L. 1933; re-en. Sec. 456.1, R.C.M. 1935; R.C.M. 1947, 59-518.

2-2-302. Appointment of relative to office of trust or emolument unlawful —
exceptions — publication of notice. (1) Except as provided in subsection (2), it is unlawful for
a person or member of any board, bureau, or commission or employee at the head of a
department of this state or any political subdivision of this state to appoint to any position of
trust or emolument any person related or connected by consanguinity within the fourth degree
or by affinity within the second degree.

(2) The provisions of 2-2-303 and this section do not apply to:

(a) a sheriff in the appointment of a person as a cook or an attendant;

(b) school district trustees if all the trustees, with the exception of any trustee who is related
to the person being appointed and who must abstain from voting for the appointment, approve
the appointment of a person related to a trustee;
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(¢) a school district in the employment of a person as a substitute teacher who is not
employed as a substitute teacher for more than 30 consecutive school days as defined by the
trustees in 20-1-302;

(d) the renewal of an employment contract of a person who was initially hired before the
member of the board, bureau, or commission or the department head to whom the person is
related assumed the duties of the office;

(e) the employment of election judges;

() the employment of pages or temporary session staff by the legislature; or

(g) county commissioners of a county with a population of less than 10,000 if all the
commissioners, with the exception of any commissioner who is related to the person being
appointed and who must abstain from voting for the appointment, approve the appointment of a
person related to a commissioner.

(3) Prior to the appointment of a person referred to in subsection (2)(b) or (2)(g), written
notice of the time and place for the intended action must be published at least 15 days prior to the
intended action in a newspaper of general circulation in the county in which the school district is
located or the county office or position is located.

History: En. Sec. 2, Ch. 12, L. 1933; re-en. Sec. 456.2, R.C.M. 1935; amd. Sec. 1, Ch. 94, L. 1955; amd. Sec.
27, Ch. 535, L. 1975; R.C.M. 1947, 59-519(part); amd. Sec. 1, Ch. 117, L. 1987; amd. Sec. 1, Ch. 55, L. 1991; amd.
Sec.1,Ch. 238,L.1991; amd. Sec. 10, Ch. 562, L. 1995; amd. Sec. 1, Ch. 138, L. 2005; amd. Sec. 1, Ch. 316, L. 2005.

2-2-303. Agreements to appoint relative to office unlawful. It shall further be
unlawful for any person or any member of any board, bureau, or commission or employee of any
department of this state or any political subdivision thereof to enter into any agreement or any
promise with other persons or any members of any boards, bureaus, or commissions or
employees of any department of this state or any of its political subdivisions thereof to appoint to
any position of trust or emolument any person or persons related to them or connected with them
by consanguinity within the fourth degree or by affinity within the second degree.

History: En. Sec. 2, Ch. 12, L. 1933; re-en. Sec. 456.2, R.C.M. 1935; amd. Sec. 1, Ch. 94, L. 1955; amd. Sec.
27, Ch. 535, L. 1975; R.C.M. 1947, 59-519(part).

2-2-304. Penalty for violation of nepotism law. A public officer or employee or a
member of any board, bureau, or commission of this state or any political subdivision who, by
virtue of the person’s office, has the right to make or appoint any person to render services to this
state or any subdivision of this state and who makes or appoints a person to the services or enters
into any agreement or promise with any other person or employee or any member of any board,
bureau, or commission of any other department of this state or any of its subdivisions to appoint
to any position any person or persons related to the person making the appointment or connected
with the person making the appointment by consanguinity within the fourth degree or by
affinity within the second degree is guilty of a misdemeanor and upon conviction shall be
punished by a fine not less than $50 or more than $1,000, by imprisonment in the county jail for

not more than 6 months, or both.
History: En. Sec. 3, Ch. 12, L. 1933; re-en. Sec. 456.3, R.C.M. 1935; R.C.M. 1947, 59-520; amd. Sec. 1, Ch.
253, L. 1989; amd. Sec. 37, Ch. 61, L. 2007.

Compiler’s Comments
2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

CHAPTER 3
PUBLIC PARTICIPATION
IN GOVERNMENTAL OPERATIONS

Part 1
Notice and Opportunity to Be Heard

2-3-101. Legislative intent. The legislature finds and declares pursuant to the mandate
of Article II, section 8, of the 1972 Montana constitution that legislative guidelines should be
established to secure to the people of Montana their constitutional right to be afforded
reasonable opportunity to participate in the operation of governmental agencies prior to the final
decision of the agency.
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History: En. 82-4226 by Sec. 1, Ch. 491, L. 1975; R.C.M. 1947, 82-4226.

2-3-102. Definitions. As used in this part, the following definitions apply:

(1) “Agency” means any board, bureau, commission, department, authority, or officer of the
state or local government authorized by law to make rules, determine contested cases, or enter
into contracts except:

(a) the legislature and any branch, committee, or officer thereof;

(b) the judicial branches and any committee or officer thereof;

(c) the governor, except that an agency is not exempt because the governor has been
designated as a member thereof; or

(d) the state military establishment and agencies concerned with civil defense and recovery
from hostile attack.

(2) “Agency action” means the whole or a part of the adoption of an agency rule, the issuance
of a license or order, the award of a contract, or the equivalent or denial thereof.

(3) “Rule” means any agency regulation, standard, or statement of general applicability
that implements, interprets, or prescribes law or policy or describes the organization,
procedures, or practice requirements of any agency. The term includes the amendment or repeal
of a prior rule but does not include:

(a) statements concerning only the internal management of an agency and not affecting
private rights or procedures available to the public; or

(b) declaratory rulings as to the applicability of any statutory provision or of any rule.

History: En. 82-4227 by Sec. 2, Ch. 491, L. 1975; amd. Sec. 23, Ch. 285, L. 1977; amd. Sec. 1, Ch. 452, L.
1977; R.C.M. 1947, 82-4227(part); amd. Sec. 1, Ch. 243, L. 1979.

2-3-103. Public participation — governor to ensure guidelines adopted. (1) (a)
Each agency shall develop procedures for permitting and encouraging the public to participate
in agency decisions that are of significant interest to the public. The procedures must ensure
adequate notice and assist public participation before a final agency action is taken that is of
significant interest to the public. The agenda for a meeting, as defined in 2-3-202, must include
an item allowing public comment on any public matter that is not on the agenda of the meeting
and that is within the jurisdiction of the agency conducting the meeting. However, the agency
may not take action on any matter discussed unless specific notice of that matter is included on
an agenda and public comment has been allowed on that matter. Public comment received at a
meeting must be incorporated into the official minutes of the meeting, as provided in 2-3-212.

(b) For purposes of this section, “public matter” does not include contested case and other
adjudicative proceedings.

(2) The governor shall ensure that each board, bureau, commission, department, authority,
agency, or officer of the executive branch of the state adopts coordinated rules for its programs.
The guidelines must provide policies and procedures to facilitate public participation in those
programs, consistent with subsection (1). These guidelines must be adopted as rules and
published in a manner so that the rules may be provided to a member of the public upon request.

History: En. 82-4228 by Sec. 3, Ch. 491, L. 1975; amd. Sec. 24, Ch. 285, L. 1977; amd. Sec. 2, Ch. 452, L.
1977; R.C.M. 1947, 82-4228(1), (5); amd. Sec. 1, Ch. 425, L. 2003.

2-3-104. Requirements for compliance with notice provisions. An agency shall be
considered to have complied with the notice provisions of 2-3-103 if:

(1) an environmental impact statement is prepared and distributed as required by the
Montana Environmental Policy Act, Title 75, chapter 1;

(2) a proceeding is held as required by the Montana Administrative Procedure Act;

(3) a public hearing, after appropriate notice is given, is held pursuant to any other
provision of state law or a local ordinance or resolution; or

(4) a newspaper of general circulation within the area to be affected by a decision of
significant interest to the public has carried a news story or advertisement concerning the

decision sufficiently prior to a final decision to permit public comment on the matter.
History: En. 82-4228 by Sec. 3, Ch. 491, L. 1975; amd. Sec. 24, Ch. 285, L. 1977; amd. Sec. 2, Ch. 452, L.
1977; R.C.M. 1947, 82-4228(2).

2-3-105. Supplemental notice by radio or television. (1) An official of the state or any
of its political subdivisions who is required by law to publish a notice required by law may
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supplement the publication by a radio or television broadcast of a summary of the notice or by
both when in the official’s judgment the public interest will be served.

(2) The summary of the notice must be read without a reference to any person by name who
is then a candidate for political office.

(3) The announcements may be made only by duly employed personnel of the station from
which the broadcast emanates.

(4) Announcements by political subdivisions may be made only by stations situated within
the county of origin of the legal notice unless a broadcast station does not exist in that county, in
which case announcements may be made by a station or stations situated in any county other
than the county of origin of the legal notice.

History: En. Sec. 1, Ch. 149, L. 1963; R.C.M. 1947, 19-201; amd. Sec. 38, Ch. 61, L. 2007.

Compiler’s Comments

2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

2-3-106. Period for which copy retained. Each radio or television station broadcasting
any summary of a legal notice shall for a period of 6 months subsequent to such broadcast retain
at its office a copy or transcription of the text of the summary as actually broadcast, which shall

be available for public inspection.
History: En. Sec. 2, Ch. 149, L. 1963; R.C.M. 1947, 19-202.

2-3-107. Proof of publication by broadcast. Proof of publication of a summary of any
notice by radio or television broadcast shall be by affidavit of the manager, an assistant
manager, or a program director of the radio or television station broadcasting the same.

History: En. Sec. 3, Ch. 149, L. 1963; R.C.M. 1947, 19-203.

2-3-108 through 2-3-110 reserved.

2-3-111. Opportunity to submit views — public hearings. (1) Procedures for assisting
public participation must include a method of affording interested persons reasonable
opportunity to submit data, views, or arguments, orally or in written form, prior to making a
final decision that is of significant interest to the public.

(2) When a state agency other than the board of regents proposes to take an action that
directly impacts a specific community or area and a public hearing is held, the hearing must be
held in an accessible facility in the impacted community or area or in the nearest community or
area with an accessible facility.

History: En. 82-4228 by Sec. 3, Ch. 491, L. 1975; amd. Sec. 24, Ch. 285, L. 1977; amd. Sec. 2, Ch. 452, L.
1977; R.C.M. 1947, 82-4228(3); amd. Sec. 1, Ch. 487, L. 1997.

2-3-112. Exceptions. The provisions of 2-3-103 and 2-3-111 do not apply to:

(1) anagency decision that must be made to deal with an emergency situation affecting the
public health, welfare, or safety;

(2) anagency decision that must be made to maintain or protect the interests of the agency,
including but not limited to the filing of a lawsuit in a court of law or becoming a party to an
administrative proceeding; or

(3) a decision involving no more than a ministerial act.

History: En. 82-4228 by Sec. 3, Ch. 491, L. 1975; amd. Sec. 24, Ch. 285, L. 1977; amd. Sec. 2, Ch. 452, L.
1977; R.C.M. 1947, 82-4228(4).

2-3-113. Declaratory rulings to be published. The declaratory rulings of any board,
bureau, commission, department, authority, agency, or officer of the state which is not subject to
the Montana Administrative Procedure Act shall be published and be subject to judicial review
as provided under 2-4-623(6) and 2-4-501, respectively.

History: En. 82-4227 by Sec. 2, Ch. 491, L. 1975; amd. Sec. 23, Ch. 285, L. 1977; amd. Sec. 1, Ch. 452, L.
1977; R.C.M. 1947, 82-4227(part); amd. Sec. 3, Ch. 184, L. 1979.

2-3-114. Enforcement. The district courts of the state have jurisdiction to set aside an
agency decision under this part upon petition of any person whose rights have been prejudiced. A
petition pursuant to this section must be filed within 30 days of the date on which the petitioner

learns, or reasonably should have learned, of the agency’s decision.
History: En.82-4229 by Sec. 4, Ch. 491, L. 1975; amd. Sec. 25, Ch. 285, L. 1977; R.C.M. 1947, 82-4229; amd.
Sec. 1, Ch. 211, L. 2007.
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Compiler’s Comments

2007 Amendment: Chapter 211 near middle of first sentence after “petition” deleted “made within 30 days of the
date of the decision” and inserted second sentence requiring filing of a petition within 30 days of the date the
petitioner learns or reasonably should have learned of the agency’s decision. Amendment effective October 1, 2007.

Part 2
Open Meetings

2-3-201. Legislative intent — liberal construction. The legislature finds and declares
that public boards, commissions, councils, and other public agencies in this state exist to aid in
the conduct of the peoples’ business. It is the intent of this part that actions and deliberations of
all public agencies shall be conducted openly. The people of the state do not wish to abdicate their
sovereignty to the agencies which serve them. Toward these ends, the provisions of the part shall

be liberally construed.
History: En. Sec. 1, Ch. 159, L. 1963; R.C.M. 1947, 82-3401.

2-3-202. Meeting defined. As used in this part, “meeting” means the convening of a
quorum of the constituent membership of a public agency or association described in 2-3-203,
whether corporal or by means of electronic equipment, to hear, discuss, or act upon a matter over
which the agency has supervision, control, jurisdiction, or advisory power.

History: En. 82-3404 by Sec. 2, Ch. 567, L. 1977; R.C.M. 1947, 82-3404; amd. Sec. 2, Ch. 183, L. 1987.

2-3-203. Meetings of public agencies and certain associations of public agencies
to be open to public — exceptions. (1) All meetings of public or governmental bodies, boards,
bureaus, commissions, agencies of the state, or any political subdivision of the state or
organizations or agencies supported in whole or in part by public funds or expending public
funds, including the supreme court, must be open to the public.

(2) All meetings of associations that are composed of public or governmental bodies referred
to in subsection (1) and that regulate the rights, duties, or privileges of any individual must be
open to the public.

(3) The presiding officer of any meeting may close the meeting during the time the
discussion relates to a matter of individual privacy and then if and only if the presiding officer
determines that the demands of individual privacy clearly exceed the merits of public disclosure.
The right of individual privacy may be waived by the individual about whom the discussion
pertains and, in that event, the meeting must be open.

(4) (a) Exceptasprovidedin subsection (4)(b), a meeting may be closed to discuss a strategy
to be followed with respect to litigation when an open meeting would have a detrimental effect on
the litigating position of the public agency.

(b) A meeting may not be closed to discuss strategy to be followed in litigation in which the
only parties are public bodies or associations described in subsections (1) and (2).

(5) The supreme court may close a meeting that involves judicial deliberations in an
adversarial proceeding.

(6) Any committee or subcommittee appointed by a public body or an association described
in subsection (2) for the purpose of conducting business that is within the jurisdiction of that
agency is subject to the requirements of this section.

History: En. Sec. 2, Ch. 159, L. 1963; amd. Sec. 1, Ch. 474, L. 1975; amd. Sec. 1, Ch. 567, L. 1977; R.C.M.

1947, 82-3402; amd. Sec. 1, Ch. 380, L. 1979; amd. Sec. 1, Ch. 183, L. 1987; amd. Sec. 1, Ch. 123, L.. 1993; amd. Sec.
1, Ch. 218, L. 2005.

2-3-204 through 2-3-210 reserved.

2-3-211. Recording. Accredited press representatives may not be excluded from any open
meeting under this part and may not be prohibited from taking photographs, televising, or
recording such meetings. The presiding officer may assure that such activities do not interfere

with the conduct of the meeting.
History: En. 82-3405 by Sec. 4, Ch. 567, L. 1977; R.C.M. 1947, 82-3405.

2-3-212. Minutes of meetings — public inspection. (1) Appropriate minutes of all
meetings required by 2-3-203 to be open shall be kept and shall be available for inspection by the
public.

(2) Such minutes shall include without limitation:
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(a) date, time, and place of meeting;

(b) a list of the individual members of the public body, agency, or organization in
attendance;

(c) the substance of all matters proposed, discussed, or decided; and

(d) at the request of any member, a record by individual members of any votes taken.

History: En. Sec. 3, Ch. 159, L. 1963; amd. Sec. 3, Ch. 567, L. 1977; R.C.M. 1947, 82-3403.

2-3-213. Voidability. Any decision made in violation of 2-3-203 may be declared void by a
district court having jurisdiction. A suit to void a decision must be commenced within 30 days of
the date on which the plaintiff or petitioner learns, or reasonably should have learned, of the
agency’s decision.

History: En. 82-3406 by Sec. 5, Ch. 567, L. 1977; R.C.M. 1947, 82-3406; amd. Sec. 2, Ch. 211, L. 2007.

Compiler’s Comments
2007 Amendment: Chapter 211 at end of second sentence after “days of the” inserted “date on which the plaintiff

IRIN

or petitioner learns, or reasonably should have learned, of the agency’s”; and made minor changes in style.
Amendment effective October 1, 2007.

2-3-214 through 2-3-220 reserved.

2-3-221. Costs to plaintiff in certain actions to enforce constitutional right to
know. A plaintiff who prevails in an action brought in district court to enforce the plaintiff’s
rights under Article II, section 9, of the Montana constitution may be awarded costs and

reasonable attorney fees.
History: En. 93-8632 by Sec. 1, Ch. 493, L. 1975; R.C.M. 1947, 93-8632; amd. Sec. 39, Ch. 61, L. 2007.

Compiler’s Comments
2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

Part 3
Use of Electronic Mail Systems

2-3-301. Agency to accept public comment electronically — dissemination of
electronic mail address and documents required — prohibiting fees. (1) An agency that
accepts public comment pursuant to a statute, administrative rule, or policy, including an
agency adopting rules pursuant to the Montana Administrative Procedure Act or an agency to
which 2-3-111 applies, shall provide for the receipt of public comment by the agency by use of an
electronic mail system.

(2) Aspart of the agency action required by subsection (1), an agency shall disseminate by
appropriate media its electronic mail address to which public comment may be made, including
dissemination in:

(a) rulemaking notices published pursuant to the Montana Administrative Procedure Act;

(b) the telephone directory of state agencies published by the department of
administration;

(c) any notice of agency existence, purpose, and operations published on the internet world
wide web, popularly known as a “website”, used by the agency; or

(d) anycombination of the methods of dissemination provided in subsections (2)(a) through
2)(©).

(3) An agency shall, at the request of another agency or person and subject to 2-6-102,
disseminate the electronic documents to that agency or person by electronic mail in place of
surface mail. An agency may not charge a fee for providing documents by electronic mail in
accordance with this subsection.

(4) An agency that receives electronic mail pursuant to subsection (1) shall retain the
electronic mail as either an electronic or a paper copy to the same extent that other comments are
retained.

(5) As used in this section, “agency” means a department, division, bureau, office, board,
commission, authority, or other agency of the executive branch of state government.

History: En. Sec. 1, Ch. 484, L. 1999; amd. Sec. 1, Ch. 77, L. 2001; amd. Sec. 19, Ch. 313, L. 2001.
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CHAPTER 4
ADMINISTRATIVE PROCEDURE ACT

Part 1
General Provisions

2-4-101. Short title. This chapter shall be known and may be cited as the “Montana
Administrative Procedure Act”.
History: En. Sec. 1, Ch. 2, Ex. L. 1971; amd. Sec. 1, Ch. 285, L.. 1977; R.C.M. 1947, 82-4201.

2-4-102. Definitions. For purposes of this chapter, the following definitions apply:

(1) “Administrative rule review committee” or “committee” means the appropriate
committee assigned subject matter jurisdiction in Title 5, chapter 5, part 2.

(2) (a) “Agency” means an agency, as defined in 2-3-102, of the state government, except
that the provisions of this chapter do not apply to the following:

(1) the state board of pardons and parole, except that the board is subject to the
requirements of 2-4-103, 2-4-201, 2-4-202, and 2-4-306 and its rules must be published in the
ARM and the register;

(11) the supervision and administration of a penal institution with regard to the institutional
supervision, custody, control, care, or treatment of youths or prisoners;

(1i1) the board of regents and the Montana university system;

(iv) the financing, construction, and maintenance of public works;

(v) the public service commission when conducting arbitration proceedings pursuant to 47
U.S.C. 252 and 69-3-837.

(b) Agency does not include a school district, unit of local government, or any other political
subdivision of the state.

(3) “ARM” means the Administrative Rules of Montana.

(4) “Contested case” means a proceeding before an agency in which a determination of legal
rights, duties, or privileges of a party is required by law to be made after an opportunity for
hearing. The term includes but is not restricted to ratemaking, price fixing, and licensing.

(5) (a) “Interested person” means a person who has expressed to the agency an interest
concerning agency actions under this chapter and has requested to be placed on the agency’s list
of interested persons as to matters of which the person desires to be given notice.

(b) The term does not extend to contested cases.

(6) “License” includes the whole or part of an agency permit, certificate, approval,
registration, charter, or other form of permission required by law but does not include a license
required solely for revenue purposes.

(7) “Licensing” includes an agency process respecting the grant, denial, renewal,
revocation, suspension, annulment, withdrawal, limitation, transfer, or amendment of a license.

(8) “Party” means a person named or admitted as a party or properly seeking and entitled
as of right to be admitted as a party, but this chapter may not be construed to prevent an agency
from admitting any person as a party for limited purposes.

(9) “Person” means an individual, partnership, corporation, association, governmental
subdivision, agency, or public organization of any character.

(10) “Register” means the Montana Administrative Register.

(11) (a) “Rule” means each agency regulation, standard, or statement of general
applicability that implements, interprets, or prescribes law or policy or describes the
organization, procedures, or practice requirements of an agency. The term includes the
amendment or repeal of a prior rule.

(b) The term does not include:

(1) statements concerning only the internal management of an agency or state government
and not affecting private rights or procedures available to the public, including rules
implementing the state personnel classification plan, the state wage and salary plan, or the
statewide budgeting and accounting system;

(1) formal opinions of the attorney general and declaratory rulings issued pursuant to
2-4-501;
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(1i1) rules relating to the use of public works, facilities, streets, and highways when the
substance of the rules is indicated to the public by means of signs or signals;

(iv) seasonal rules adopted annually or biennially relating to hunting, fishing, and trapping
when there is a statutory requirement for the publication of the rules and rules adopted annually
or biennially relating to the seasonal recreational use of lands and waters owned or controlled by
the state when the substance of the rules is indicated to the public by means of signs or signals; or

(v) uniform rules adopted pursuant to interstate compact, except that the rules must be
filed in accordance with 2-4-306 and must be published in the ARM.

(12) (a) “Significant interest to the public’ means agency actions under this chapter
regarding matters that the agency knows to be of widespread citizen interest. These matters
include issues involving a substantial fiscal impact to or controversy involving a particular class
or group of individuals.

(b) The term does not extend to contested cases.

(13) “Substantive rules” are either:

(a) legislative rules, which if adopted in accordance with this chapter and under expressly
delegated authority to promulgate rules to implement a statute have the force of law and when
not so adopted are invalid; or

(b) adjective or interpretive rules, which may be adopted in accordance with this chapter
and under express or implied authority to codify an interpretation of a statute. The
interpretation lacks the force of law.

History: (1), (3), (9)En. by Code Commissioner, 1979; (2), (4) thru (8), (10), (11)En. Sec. 2, Ch. 2, Ex. L.
1971; amd. Sec. 2, Ch. 285, L. 1977; Sec. 82-4202, R.C.M. 1947; R.C.M. 1947, 82-4202; amd. Sec. 4, Ch. 184, L.
1979; amd. Sec. 2, Ch. 243, L. 1979; amd. Sec. 1, Ch. 671, L. 1985; amd. Sec. 1, Ch. 340, L. 1991; amd. Sec. 6, Ch.
546, L. 1995; amd. Sec. 28, Ch. 349, L.. 1997; amd. Sec. 1, Ch. 489, L.. 1997; amd. Sec. 1, Ch. 19, L. 1999; amd. Sec.
1, Ch. 181, L. 2003.

2-4-103. Rules and statements to be made available to public. (1) Each agency shall:

(a) make available for public inspection all rules and all other written statements of policy
orinterpretations formulated, adopted, or used by the agency in the discharge of its functions;

(b) upon request of any person, provide a copy of any rule.

(2) Unless otherwise provided by statute, an agency may require the payment of the cost of
providing such copies.

(8) No agency rule is valid or effective against any person or party whose rights have been
substantially prejudiced by an agency’s failure to comply with the public inspection requirement

herein.
History: En. Sec. 3, Ch. 2, Ex. L. 1971; amd. Sec. 1, Ch. 240, L. 1974; amd. Sec. 3, Ch. 285, L. 1977; R.C.M.
1947, 82-4203(1)(c), (1)(d), (2); amd. Sec. 3, Ch. 243, L. 1979.

2-4-104. Subpoenas and enforcement — compelling testimony. (1) An agency
conducting any proceeding subject to this chapter may require the furnishing of information, the
attendance of witnesses, and the production of books, records, papers, documents, and other
objects that may be necessary and proper for the purposes of the proceeding. In furtherance of
this power, an agency upon its own motion may and, upon request of any party appearing in a
contested case, shall issue subpoenas for witnesses or subpoenas duces tecum. The method for
service of subpoenas, witness fees, and mileage must be the same as required in civil actions in
the district courts of the state. Except as otherwise provided by statute, witness fees and mileage
must be paid by the party at whose request the subpoena was issued.

(2) In case of disobedience of any subpoena issued and served under this section or of the
refusal of any witness to testify as to any material matter with regard to which the witness may
be interrogated in a proceeding before the agency, the agency may apply to any district court in
the state for an order to compel compliance with the subpoena or the giving of testimony. If the
agency fails or refuses to seek enforcement of a subpoena issued at the request of a party or to
compel the giving of testimony considered material by a party, the party may make an
application to the district court. The court shall hear the matter as expeditiously as possible. If
the disobedience or refusal is found to be unjustified, the court shall enter an order requiring
compliance. Disobedience of the order must be punishable by contempt of court in the same
manner and by the same procedures as is provided for similar conduct committed in the course of
civil actions in district courts. If another method of subpoena enforcement or compelling
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testimony is provided by statute, it may be used as an alternative to the method provided for in
this section.

History: En. Sec. 20, Ch. 2, Ex. L. 1971; amd. Sec. 19, Ch. 285, L. 1977; R.C.M. 1947, 82-4220(1), (2); amd.
Sec. 40, Ch. 61, L. 2007.

Compiler’s Comments

2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

2-4-105. Representation by counsel. Any person compelled to appear in person or who
voluntarily appears before any agency or representative thereof shall be accorded the right to be
accompanied, represented, and advised by counsel. In a proceeding before an agency, every
party shall be accorded the right to appear in person or by or with counsel but this chapter shall

not be construed as requiring an agency to furnish counsel to any such person.
History: En. Sec. 21, Ch. 2, Ex. L. 1971; amd. Sec. 20, Ch. 285, L. 1977; R.C.M. 1947, 82-4221.

2-4-106. Service. Except where a statute expressly provides to the contrary, service in all
agency proceedings subject to the provisions of this chapter and in proceedings for judicial
review thereof shall be as prescribed for civil actions in the district courts.

History: En. Sec. 22, Ch. 2, Ex. L. 1971; amd. Sec. 21, Ch. 285, L. 1977; R.C.M. 1947, 82-4222.

2-4-107. Construction and effect. Nothing in this chapter shall be considered to limit or
repeal requirements imposed by statute or otherwise recognized law. No subsequent legislation
shall be considered to supersede or modify any provision of this chapter, whether by implication

or otherwise, except to the extent that such legislation shall do so expressly.
History: En. Sec. 23, Ch. 2, Ex. L. 1971; amd. Sec. 22, Ch. 285, L. 1977; R.C.M. 1947, 82-4223.

2-4-108 and 2-4-109 reserved.

2-4-110. Departmental review of rule notices. (1) The head of each department of the
executive branch shall appoint an existing attorney, paralegal, or other qualified person from
that department to review each departmental rule proposal notice, adoption notice, or other
notice relating to administrative rulemaking. Notice of the name of the person appointed under
this subsection and of any successor must be given to the secretary of state and the appropriate
administrative rule review committee within 10 days of the appointment.

(2) The person appointed under subsection (1) shall review each notice by any division,
bureau, or other unit of the department, including units attached to the department for
administrative purposes only under 2-15-121, for compliance with this chapter before the notice
is filed with the secretary of state. The reviewer shall pay particular attention to 2-4-302 and
2-4-305. The review must include but is not limited to consideration of:

(a) the adequacy of the statement of reasonable necessity for the intended action and
whether the intended action is reasonably necessary to effectuate the purpose of the code section
or sections implemented;

(b) whether the proper statutory authority for the rule is cited;

(c) whether the citation of the code section or sections implemented is correct; and

(d) whether the intended action is contrary to the code section or sections implemented or to
other law.

(3) The person appointed under subsection (1) shall sign each notice for which this section
requires a review. The act of signing is an affirmation that the review required by this section
has been performed to the best of the reviewer’s ability. The secretary of state may not accept for

filing a notice that does not have the signature required by this section.
History: En.Sec. 1, Ch. 8, L.1987; amd. Sec. 1, Ch. 3, L. 1991; amd. Sec. 2, Ch. 19, L. 1999; amd. Sec. 1, Ch.
210, L. 2001.

Part 3
Adoption and Publication of Rules

2-4-302. Notice, hearing, and submission of views. (1) (a) Prior to the adoption,
amendment, or repeal of any rule, the agency shall give written notice of its proposed action. The
proposal notice must include a statement of either the terms or substance of the intended action
or a description of the subjects and issues involved, the reasonable necessity for the proposed
action, and the time when, place where, and manner in which interested persons may present
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their views on the proposed action. The reasonable necessity must be written in plain, easily
understood language.

(b) The agency shall state in the proposal notice the date on which and the manner in which
notification was given to the primary sponsor as required in subsection (2)(d). If the notification
to the primary sponsor was given by mail, the date stated in the proposal notice must be the date
on which the notification was mailed by the agency. If the proposal notice fails to state the date
on which and the manner in which the primary sponsor was notified, the filing of the proposal
notice under subsection (2)(a) is ineffective for the purposes of this part and for the purposes of
the law that the agency cites in the proposal notice as the authority for the proposed action.

() Ifthe agency proposes to adopt, increase, or decrease a monetary amount that a person
shall pay or will receive, such as a fee, cost, or benefit, the notice must include an estimate, if
known, of:

(1) the cumulative amount for all persons of the proposed increase, decrease, or new
amount; and

(1) the number of persons affected.

(2) (a) The proposal notice must be filed with the secretary of state for publication in the
register, as provided in 2-4-312. Within 3 days of publication, a copy of the published proposal
notice must be sent to interested persons who have made timely requests to the agency to be
informed of its rulemaking proceedings, and to the office of any professional, trade, or industrial
society or organization or member of those entities who has filed a request with the appropriate
administrative rule review committee when the request has been forwarded to the agency as
provided in subsection (2)(b). Each agency shall create and maintain a list of interested persons
and the subject or subjects in which each person on the list is interested. A person who submits a
written comment or attends a hearing in regard to proposed agency action under this part must
be informed of the list by the agency. An agency complies with this subsection if it includes in the
proposal notice an advisement explaining how persons may be placed on the list of interested
persons and if it complies with subsection (7).

(b) The appropriate administrative rule review committee shall forward a list of all
organizations or persons who have submitted a request to be informed of agency actions to the
agencies that the committee oversees that publish rulemaking notices in the register. The list
must be amended by the agency upon request of any person requesting to be added to or deleted
from the list.

(¢) The proposal notice required by subsection (1) must be published at least 30 days in
advance of the agency’s proposed action. The agency shall post the proposal notice on a state
electronic access system or other electronic communications system available to the public.

(d) (@) When an agency begins to work on the substantive content and the wording of a
proposal notice for a rule that initially implements legislation, the agency shall notify the
legislator who was the primary sponsor of the legislation. If the legislation affected more than
one program, notice must be given to the primary sponsor pursuant to this subsection (2)(d) each
time that a rule is being proposed to initially implement the legislation for a program.

(1) Within 3 days after a proposal notice covered under subsection (2)(d)i) has been
published as required in subsection (2)(a), a copy of the published notice must be sent to the
primary sponsor notified under subsection (2)(d)().

(8) If a statute provides for a method of publication different from that provided in
subsection (2), the affected agency shall comply with the statute in addition to the requirements
contained in this section. However, the notice period may not be less than 30 days or more than 6
months.

(4) Prior to the adoption, amendment, or repeal of any rule, the agency shall afford
interested persons at least 20 days’ notice of a hearing and at least 28 days from the day of the
original notice to submit data, views, or arguments, orally or in writing. If an amended or
supplemental notice is filed, additional time may be allowed for oral or written submissions. In
the case of substantive rules, the notice of proposed rulemaking must state that opportunity for
oral hearing must be granted if requested by either 10% or 25, whichever is less, of the persons
who will be directly affected by the proposed rule, by a governmental subdivision or agency, by
the appropriate administrative rule review committee, or by an association having not less than
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25 members who will be directly affected. If the proposed rulemaking involves matters of
significant interest to the public, the agency shall schedule an oral hearing.

(5) An agency may continue a hearing date for cause. In the discretion of the agency,
contested case procedures need not be followed in hearings held pursuant to this section. If a
hearing is otherwise required by statute, nothing in this section alters that requirement.

(6) If an agency fails to publish a notice of adoption within the time required by 2-4-305(7)
and the agency again proposes the same rule for adoption, amendment, or repeal, the proposal
must be considered a new proposal for purposes of compliance with this chapter.

(7) Atthe commencement of a hearing on the intended action, the person designated by the
agency to preside at the hearing shall:

(a) read aloud the “Notice of Function of Administrative Rule Review Committee”
appearing in the register; and

(b) inform the persons at the hearing of the provisions of subsection (2)(a) and provide them
an opportunity to place their names on the list.

(8) For purposes of notifying primary sponsors under subsections (2)(a) and (2)(d) who are
no longer members of the legislature, a former legislator who wishes to receive notice may keep
the former legislator’s name, address, e-mail address, and telephone number on file with the
secretary of state. An agency proposing rules shall consult the register when providing sponsor
notice.

History: En.Sec.4,Ch.2,Ex.L.1971;amd. Sec. 5, Ch. 410, L. 1975; amd. Sec. 1, Ch. 482, L. 1975; amd. Sec.
8,Ch. 285,L.1977; R.C.M. 1947, 82-4204(part); amd. Sec. 4, Ch. 243, L.. 1979; amd. Sec. 1, Ch. 381, L. 1981; amd.
Sec. 1, Ch. 429, L. 1983; amd. Sec. 1, Ch. 152, L. 1997; amd. Sec. 1, Ch. 340, L. 1997; amd. Sec. 2, Ch. 489, L.. 1997;
amd. Sec. 3, Ch. 19, L. 1999; amd. Sec. 1, Ch. 41, L. 1999; amd. Sec. 2, Ch. 210, L. 2001; amd. Sec. 2, Ch. 88, L.
2007; amd. Sec. 1, Ch. 207, L. 2007; amd. Sec. 2, Ch. 394, L. 2007.

Compiler’s Comments

2007 Amendments — Composite Section — Coordination: Chapter 88 in (2)(a) near beginning and in (2)(c) in two
places substituted requirement that notices be sent for requirement that notices be mailed (amendment rendered
void by Ch. 394 amendment); in (8) in first sentence inserted “e-mail address”; and made minor changes in style.
Amendment effective October 1, 2007.

Chapter 207 in (2)(a) near beginning of first sentence after “publication to the” inserted “primary” and after
“enacted the” substituted “statute or amendment to the statute” for “section” (amendment rendered void by Ch. 394
amendment); in (2)(d) in first sentence after “implement” substituted “a statute or an amendment to a statute” for
“one or more statutes” (amendment rendered void by Ch. 394 amendment), after “notify the” inserted “primary”
(amendment rendered void by Ch. 394 amendment), and after “enacted the” substituted “statute or amendment to a
statute” for “section” (amendment rendered void by Ch. 394 amendment) and inserted second sentence requiring
notification of the primary sponsor if an agency intends to propose initial rules for more than one program (pursuant
to sec. 2, Ch. 394, L. 2007, a coordination section, the code commissioner has not codified the amendment made by Ch.
207 because the purpose of the amendment is the same as the amendment made by Ch. 394, although worded
differently); and in (8) near beginning of first sentence after “notifying” inserted “primary”. Amendment effective
October 1, 2007.

Chapter 394 in (1)(a) in three places substituted “proposed action” for “intended action” and in second sentence
near beginning after “The” inserted “proposal”; inserted (1)(b) relating to date and manner of primary sponsor notice;
in (2)(a) in first sentence at beginning after “The” inserted “proposal”’, in second sentence near beginning after
“publication” substituted “a copy of the published proposal notice must be sent” for “to the sponsor of the legislative
bill that enacted the section that is cited as implemented in the notice if the notice is the initial proposal to implement
the section”, and in fifth sentence near middle before “notice” inserted “proposal’; in (2)(c) at beginning of first
sentence and second sentence before “notice” inserted “proposal”, in first sentence deleted reference to subsection
(2)(a), after “published” deleted “and mailed”, and substituted “proposed” for “intended”, and at beginning of second
sentence deleted “In addition to publishing and mailing the notice under subsection (2)(a)”; in (2)(d)(1) in first
sentence at beginning substituted “When an agency begins” for “The agency shall also, at the time that its personnel
begin”, after “wording of” deleted “the initial rule”, and at end substituted “notice for a rule that initially implements
legislation, the agency shall notify the legislator who was the primary sponsor of the legislation” for “to implement
one or more statutes, notify the sponsor of the legislative bill that enacted the section” and inserted second sentence
concerning legislation affecting more than one program; inserted (2)(d)(ii) concerning time for sending published
notice to primary sponsor; in (8) in first sentence before “sponsors” inserted “primary”; and made minor changes in
style. Amendment effective May 3, 2007.

The amendments to this section made by sec. 1, Ch. 394, L. 2007, were rendered void by sec. 2, Ch. 394, L. 2007, a
coordination section.

Applicability: Section 4, Ch. 394, L. 2007, provided: “[This act] applies to notices of proposed rulemaking filed
with the secretary of state on or after [the effective date of this act].” Effective May 3, 2007.
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Part 5
Judicial Notice and Declaratory Rulings

2-4-501. Declaratory rulings by agencies. Each agency shall provide by rule for the
filing and prompt disposition of petitions for declaratory rulings as to the applicability of any
statutory provision or of any rule or order of the agency. A copy of a declaratory ruling must be
filed with the secretary of state for publication in the register. A declaratory ruling or the refusal
toissue such a ruling shall be subject to judicial review in the same manner as decisions or orders

in contested cases.
History: En. Sec. 18, Ch. 2, Ex. L. 1971; R.C.M. 1947, 82-4218; amd. Sec. 13, Ch. 243, L. 1979.

2-4-502 through 2-4-504 reserved.

2-4-505. Judicial notice of rules. The courts shall take judicial notice of any rule filed

and published under the provisions of this chapter.
History: En. Sec. 8, Ch. 2, Ex. L. 1971; amd. Sec. 13, Ch. 285, L. 1977; R.C.M. 1947, 82-4208.

2-4-506. Declaratory judgments on validity or application of rules. (1) A rule may be
declared invalid or inapplicable in an action for declaratory judgment if it is found that the rule
or its threatened application interferes with or impairs or threatens to interfere with or impair
the legal rights or privileges of the plaintiff.

(2) A rule may also be declared invalid in the action on the grounds that the rule was
adopted with an arbitrary or capricious disregard for the purpose of the authorizing statute as
evidenced by documented legislative intent.

(8) A declaratory judgment may be rendered whether or not the plaintiff has requested the
agency to pass upon the validity or applicability of the rule in question.

(4) The action may be brought in the district court for the county in which the plaintiff
resides or has a principal place of business or in which the agency maintains its principal office.
The agency must be made a party to the action.

History: En. Sec. 19, Ch. 2, Ex. L. 1971; amd. Sec. 5, Ch. 560, L. 1977; R.C.M. 1947, 82-4219; amd. Sec. 14,
Ch. 243, L. 1979; amd. Sec. 2, Ch. 589, L. 1983; amd. Sec. 42, Ch. 61, L. 2007.

Compiler’s Comments
2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

Part 6
Contested Cases

2-4-601. Notice. (1) In a contested case, all parties must be afforded an opportunity for
hearing after reasonable notice.

(2) The notice must include:

(a) a statement of the time, place, and nature of the hearing;

(b) astatement of thelegal authority and jurisdiction under which the hearing is to be held;

(¢) areference to the particular sections of the statutes and rules involved;

(d) a short and plain statement of the matters asserted. If the agency or other party is
unable to state the matters in detail at the time the notice is served, the initial notice may be
limited to a statement of the issues involved. Thereafter, upon application, a more definite and
detailed statement must be furnished.

(e) a statement that a formal proceeding may be waived pursuant to 2-4-603.
History: En. Sec. 9, Ch. 2, Ex. L. 1971; R.C.M. 1947, 82-4209(1), (2); amd. Sec. 1, Ch. 277, L. 1979.

2-4-602. Discovery. Each agency shall provide in its rules of practice for discovery prior to
a contested case hearing.

History: En. Sec. 19, Ch. 285, L. 1977; R.C.M. 1947, 82-4220(3).

2-4-603. Informal disposition and hearings — waiver of administrative
proceedings — recording and use of settlement proceeds. (1) (a) Unless precluded by
law, informal disposition may be made of any contested case by stipulation, agreed settlement,
consent order, or default. A stipulation, agreed settlement, consent order, or default that
disposes of a contested case must be in writing.

(b) Unless otherwise provided by law, if a stipulation, agreed settlement, consent order, or
default results in a monetary settlement involving an agency or the state, settlement proceeds
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must be deposited in the account or fund in which the penalty, fine, or other payment would be
deposited if the contested case had proceeded to final decision. If there is no account or fund
designated for the fine, penalty, or payment in the type of action, then the settlement must be
deposited in the general fund.

(c) If a stipulation, agreed settlement, consent order, or default results in a nonmonetary
settlement involving an agency or the state, settlement proceeds, whether received by the state
or a third party, must be recorded in a nonstate, nonfederal state special revenue account
established pursuant to 17-2-102(1)(b)(1) for the purpose of recording nonmonetary settlements.

(2) Except as otherwise provided, parties to a contested case may jointly waive in writing a
formal proceeding under this part. The parties may then use informal proceedings under
2-4-604. Parties to contested case proceedings held under Title 37 or under any other provision
relating to licensure to pursue a profession or occupation may not waive formal proceedings.

(3) Ifacontested case does not involve a disputed issue of material fact, parties may jointly
stipulate in writing to waive contested case proceedings and may directly petition the district
court for judicial review pursuant to 2-4-702. The petition must contain an agreed statement of
facts and a statement of the legal issues or contentions of the parties upon which the court,
together with the additions it may consider necessary to fully present the issues, may make its
decision.

History: En.Sec.9, Ch. 2, Ex. L. 1971; R.C.M. 1947, 82-4209(4); amd. Sec. 2, Ch. 277, L. 1979; amd. Sec. 1,
Ch. 451, L. 1999; amd. Sec. 1, Ch. 305, L. 2001; amd. Sec. 1, Ch. 347, L. 2005.

2-4-604. Informal proceedings. (1) In proceedings under this section, the agency shall, in
accordance with procedures adopted under 2-4-201:

(a) give affected persons or parties or their counsel an opportunity, at a convenient time and
place, to present to the agency or hearing examiner:

(1) written or oral evidence in opposition to the agency’s action or refusal to act;

(1i) a written statement challenging the grounds upon which the agency has chosen to justify
its action or inaction; or

(1i1) other written or oral evidence relating to the contested case;

(b) if the objections of the persons or parties are overruled, provide a written explanation
within 7 days.

(2) The record must consist of:

(a) the notice and summary of grounds of the opposition;

(b) evidence offered or considered;

(c) any objections and rulings on the objections;

(d) all matters placed on the record after ex parte communication pursuant to 2-4-613;

(e) a recording of any hearing held, together with a statement of the substance of the
evidence received or considered, the written or oral statements of the parties or other persons,
and the proceedings. A party may object in writing to the statement or may order at that party’s
cost a transcription of the recording, or both. Objections become a part of the record.

(3) Agencies shall give effect to the rules of privilege recognized by law.

(4) In agency proceedings under this section, irrelevant, immaterial, or unduly repetitious
evidence must be excluded but all other evidence of a type commonly relied upon by reasonably
prudent persons in the conduct of their affairs is admissible, whether or not the evidence is
admissible in a trial in the courts of Montana. Any part of the evidence may be received in
written form, and all testimony of parties and witnesses must be made under oath. Hearsay
evidence may be used for the purpose of supplementing or explaining other evidence, but it is not
sufficient in itself to support a finding unless it is admissible over objection in civil actions.

(5) A party may petition for review of an informal agency decision pursuant to part 7 of this
chapter.

History: En. Sec. 3, Ch. 277, L. 1979; amd. Sec. 43, Ch. 61, L. 2007.

Compiler’s Comments
2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

2-4-605 through 2-4-610 reserved.
2-4-611. Hearing examiners — legal services unit — conduct of hearings —
disqualification of hearing examiners and agency members. (1) An agency may appoint
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hearing examiners for the conduct of hearings in contested cases. A hearing examiner must be
assigned with due regard to the expertise required for the particular matter.

(2) An agency may elect to request a hearing examiner from an agency legal assistance
program, if any, within the attorney general’s office or from another agency. If the request is
honored, the time, date, and place of the hearing must be set by the agency, with the concurrence
of the legal assistance program or the other agency.

(3) Agency members or hearing examiners presiding over hearings may administer oaths
or affirmations; issue subpoenas pursuant to 2-4-104; provide for the taking of testimony by
deposition; regulate the course of hearings, including setting the time and place for continued
hearings and fixing the time for filing of briefs or other documents; and direct parties to appear
and confer to consider simplification of the issues by consent of the parties.

(4) On the filing by a party, hearing examiner, or agency member in good faith of a timely
and sufficient affidavit of personal bias, lack of independence, disqualification by law, or other
disqualification of a hearing examiner or agency member, the agency shall determine the matter
as a part of the record and decision in the case. The agency may disqualify the hearing examiner
or agency member and request another hearing examiner pursuant to subsection (2) or assign
another hearing examiner from within the agency. The affidavit must state the facts and the
reasons for the belief that the hearing examiner should be disqualified and must be filed not less
than 10 days before the original date set for the hearing.

History: En. Sec. 11, Ch. 2, Ex. L. 1971; R.C.M. 1947, 82-4211(part); amd. Sec. 1, Ch. 467, L. 1979; amd.
Sec. 2, Ch. 3, L. 1985.

2-4-612. Hearing — rules of evidence, cross-examination, judicial notice. (1)
Opportunity shall be afforded all parties to respond and present evidence and argument on all
issues involved.

(2) Except as otherwise provided by statute relating directly to an agency, agencies shall be
bound by common law and statutory rules of evidence. Objections to evidentiary offers may be
made and shall be noted in the record. When a hearing will be expedited and the interests of the
parties will not be prejudiced substantially, any part of the evidence may be received in written
form.

(3) Documentary evidence may be received in the form of copies or excerpts if the original is
not readily available. Upon request, parties shall be given an opportunity to compare the copy
with the original.

(4) All testimony shall be given under oath or affirmation.

(5) A party shall have the right to conduct cross-examinations required for a full and true
disclosure of facts, including the right to cross-examine the author of any document prepared by
or on behalf of or for the use of the agency and offered in evidence.

(6) Notice may be taken of judicially cognizable facts. In addition, notice may be taken of
generally recognized technical or scientific facts within the agency’s specialized knowledge.
Parties shall be notified either before or during the hearing or by reference in preliminary
reports or otherwise of the material noticed, including any staff memoranda or data. They shall
be afforded an opportunity to contest the material so noticed.

(7) The agency’s experience, technical competence, and specialized knowledge may be

utilized in the evaluation of evidence.
History: En. Secs. 9,10, 11, Ch. 2, Ex. L. 1971; R.C.M. 1947, 82-4209(3), 82-4210, 82-4211(part).

2-4-613. Ex parte consultations. Unless required for disposition of ex parte matters
authorized by law, the person or persons who are charged with the duty of rendering a decision or
to make findings of fact and conclusions of law in a contested case, after issuance of notice of
hearing, may not communicate with any party or a party’s representative in connection with any
issue of fact or law in the case except upon notice and opportunity for all parties to participate.

History: En. Sec. 14, Ch. 2, Ex. L. 1971; R.C.M. 1947, 82-4214; amd. Sec. 44, Ch. 61, L. 2007.

Compiler’s Comments
2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

2-4-614. Record — transcription. (1) The record in a contested case must include:
(a) all pleadings, motions, and intermediate rulings;
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(b) all evidence received or considered, including a stenographic record of oral proceedings
when demanded by a party;

(c) a statement of matters officially noticed;

(d) questions and offers of proof, objections, and rulings on those objections;

(e) proposed findings and exceptions;

() any decision, opinion, or report by the hearings examiner or agency member presiding at
the hearing, which must be in writing;

(g) all staff memoranda or data submitted to the hearings examiner or members of the
agency as evidence in connection with their consideration of the case.

(2) The stenographic record of oral proceedings or any part of the stenographic record must
be transcribed on request of any party. Unless otherwise provided by statute, the cost of the
transcription must be paid by the requesting party.

History: En. Sec. 9, Ch. 2, Ex. L. 1971; R.C.M. 1947, 82-4209(5), (6); amd. Sec. 2, Ch. 347, L. 2005.

2-4-615 through 2-4-620 reserved.

2-4-621. When absent members render decision — proposal for decision and
opportunity to submit findings and conclusions — modification by agency. (1) When in
a contested case a majority of the officials of the agency who are to render the final decision have
not heard the case, the decision, if adverse to a party to the proceeding other than the agency
itself, may not be made until a proposal for decision is served upon the parties and an
opportunity is afforded to each party adversely affected to file exceptions and present briefs and
oral argument to the officials who are to render the decision.

(2) The proposal for decision must contain a statement of the reasons for the decision and of
each issue of fact or law necessary to the proposed decision and must be prepared by the person
who conducted the hearing unless that person becomes unavailable to the agency.

(3) The agency may adopt the proposal for decision as the agency’s final order. The agency
in its final order may reject or modify the conclusions of law and interpretation of administrative
rules in the proposal for decision but may not reject or modify the findings of fact unless the
agency first determines from a review of the complete record and states with particularity in the
order that the findings of fact were not based upon competent substantial evidence or that the
proceedings on which the findings were based did not comply with essential requirements of law.
The agency may accept or reduce the recommended penalty in a proposal for decision but may
not increase it without a review of the complete record.

(4) A hearings officer who is a member of an agency adjudicative body may participate in
the formulation of the agency’s final order, provided that the hearings officer has completed all

duties as the hearings officer.
History: En. Sec. 12, Ch. 2, Ex. L. 1971; amd. Sec. 14, Ch. 285, L. 1977; R.C.M. 1947, 82-4212(part); amd.
Sec. 4, Ch. 277, L. 1979; amd. Sec. 45, Ch. 61, L. 2007.

Compiler’s Comments

2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

2-4-622. When hearings officer unavailable for decision. (1) If the person who
conducted the hearing becomes unavailable to the agency, proposed findings of fact may be
prepared by a person who has read the record only if the demeanor of witnesses is considered
immaterial by all parties.

(2) The parties may waive compliance with 2-4-621 and this section by written stipulation.

History: En. Sec. 12, Ch. 2, Ex. L. 1971; amd. Sec. 14, Ch. 285, L. 1977; R.C.M. 1947, 82-4212(part); amd.
Sec. 6, Ch. 42, L. 1997.

2-4-623. Final orders — notification — availability. (1) (a) A final decision or order
adverse to a party in a contested case must be in writing. A final decision must include findings of
fact and conclusions of law, separately stated. Findings of fact, if set forth in statutory language,
must be accompanied by a concise and explicit statement of the underlying facts supporting the
findings. A final decision must be issued within 90 days after a contested case is considered to be
submitted for a final decision unless, for good cause shown, the period is extended for an
additional time not to exceed 30 days.

(b) If an agency intends to issue a final written decision in a contested case that grants or
denies relief and the relief that is granted or denied differs materially from a final agency
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decision that was orally announced on the record, the agency may not issue the final written
decision without first providing notice to the parties and an opportunity to be heard before the
agency.

(2) Findings of fact must be based exclusively on the evidence and on matters officially
noticed.

(3) Each conclusion of law must be supported by authority or by a reasoned opinion.

(4) If, in accordance with agency rules, a party submitted proposed findings of fact, the
decision must include a ruling upon each proposed finding.

(5) Parties must be notified by mail of any decision or order. Upon request, a copy of the
decision or order must be delivered or mailed in a timely manner to each party and to each
party’s attorney of record.

(6) Each agency shall index and make available for public inspection all final decisions and
orders, including declaratory rulings under 2-4-501. An agency decision or order is not valid or
effective against any person or party, and it may not be invoked by the agency for any purpose
until it has been made available for public inspection as required in this section. This provision is
not applicable in favor of any person or party who has actual knowledge of the decision or order
or when a state statute or federal statute or regulation prohibits public disclosure of the contents
of a decision or order.

History: (1), (3) thru (6)En. Sec. 13, Ch. 2, Ex. L. 1971; amd. Sec. 15, Ch. 285, L.. 1977; Sec. 82-4213, R.C.M.

1947; (2)En. Sec. 9, Ch. 2, Ex. L. 1971; Sec. 82-4209, R.C.M. 1947; R.C.M. 1947, 82-4209(7), 82-4213; amd. Sec. 3,
Ch. 347, L. 2005; amd. Sec. 1, Ch. 571, L. 2005.

2-4-624 through 2-4-630 reserved.

2-4-631. Licenses. (1) When the grant, denial, renewal, revocation, suspension,
annulment, withdrawal, limitation, transfer, or amendment of a license is required by law to be
preceded by notice and opportunity for hearing, the provisions of this chapter concerning
contested cases apply.

(2) When a licensee has made timely and sufficient application for the renewal of a license
or a new license with reference to any activity of a continuing nature, the existing license does
not expire until the application has been finally determined by the agency and, in case the
application is denied or the terms of the new license limited, until the last day for seeking review
of the agency order or a later date fixed by order of the reviewing court.

(3) Whenever notice is required, no revocation, suspension, annulment, withdrawal, or
amendment of any license is lawful unless the agency gave notice by mail to the licensee of facts
or conduct which warrant the intended action. If the agency finds that public health, safety, or
welfare imperatively requires emergency action and incorporates a finding to that effect in its
order, summary suspension of a license may be ordered pending proceedings for revocation or
other action. These proceedings shall be promptly instituted and determined.

History: En. Sec. 15, Ch. 2, Ex. L. 1971; amd. Sec. 16, Ch. 285, L. 1977; R.C.M. 1947, 82-4215; amd. Sec. 1,
Ch. 465, L. 1979.

Part 7
Judicial Review of Contested Cases

2-4-701. Immediate review of agency action. A preliminary, procedural, or
intermediate agency action or ruling is immediately reviewable if review of the final agency
decision would not provide an adequate remedy.

History: En. Sec. 16, Ch. 2, Ex. L. 1971; amd. Sec. 17, Ch. 285, L. 1977; R.C.M. 1947, 82-4216(part).

2-4-702. Initiating judicial review of contested cases. (1) (a) A person who has
exhausted all administrative remedies available within the agency and who is aggrieved by a
final written decision in a contested case is entitled to judicial review under this chapter. This
section does not limit use of or the scope of judicial review available under other means of review,
redress, relief, or trial de novo provided by statute.

(b) A party who proceeds before an agency under the terms of a particular statute may not
be precluded from questioning the validity of that statute on judicial review, but the party may
not raise any other question not raised before the agency unless it is shown to the satisfaction of
the court that there was good cause for failure to raise the question before the agency.
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(2) (a) Except as provided in subsection (2)(c), proceedings for review must be instituted by
filing a petition in district court within 30 days after service of the final written decision of the
agency or, if a rehearing is requested, within 30 days after the written decision is rendered.
Except as otherwise provided by statute or subsection (2)(d), the petition must be filed in the
district court for the county where the petitioner resides or has the petitioner’s principal place of
business or where the agency maintains its principal office. Copies of the petition must be
promptly served upon the agency and all parties of record.

(b) The petition must include a concise statement of the facts upon which jurisdiction and
venue are based, a statement of the manner in which the petitioner is aggrieved, and the ground
or grounds specified in 2-4-704(2) upon which the petitioner contends to be entitled to relief. The
petition must demand the relief to which the petitioner believes the petitioner is entitled, and
the demand for relief may be in the alternative.

(c) If a petition for review is filed pursuant to 33-16-1012(2)(c), the workers’ compensation
court, rather than the district court, has jurisdiction and the provisions of this part apply to the
workers’ compensation court in the same manner as the provisions of this part apply to the
district court.

(d) If a petition for review is filed challenging a licensing or permitting decision made
pursuant to Title 75 or Title 82, the petition for review must be filed in the county where the
facility is located or proposed to be located or where the action is proposed to occur.

(3) Unless otherwise provided by statute, the filing of the petition may not stay enforcement
of the agency’s decision. The agency may grant or the reviewing court may order a stay upon
terms that it considers proper, following notice to the affected parties and an opportunity for
hearing. A stay may be issued without notice only if the provisions of 27-19-315 through
27-19-317 are met.

(4) Within 30 days after the service of the petition or within further time allowed by the
court, the agency shall transmit to the reviewing court the original or a certified copy of the
entire record of the proceeding under review. By stipulation of all parties to the review
proceedings, the record may be shortened. A party unreasonably refusing to stipulate to limit the
record may be required by the court to pay the additional costs. The court may require or permit
subsequent corrections or additions to the record.

History: En. Sec. 16, Ch. 2, Ex. L. 1971; amd. Sec. 17, Ch. 285, L. 1977; R.C.M. 1947, 82-4216(part); amd.
Sec. 1,Ch. 520, L. 1985; amd. Sec. 1, Ch. 290, L. 1995; amd. Sec. 1, Ch. 361, L. 2003; amd. Sec. 4, Ch. 347, L.. 2005.

2-4-703. Receiptofadditional evidence. If, before the date set for hearing, application is
made to the court for leave to present additional evidence and it is shown to the satisfaction of the
court that the additional evidence is material and that there were good reasons for failure to
present it in the proceeding before the agency, the court may order that the additional evidence
be taken before the agency upon conditions determined by the court. The agency may modify its
findings and decision by reason of the additional evidence and shall file that evidence and any

modifications, new findings, or decisions with the reviewing court.
History: En. Sec. 16, Ch. 2, Ex. L. 1971; amd. Sec. 17, Ch. 285, L. 1977; R.C.M. 1947, 82-4216(5).

2-4-704. Standards of review. (1) The review must be conducted by the court without a
jury and must be confined to the record. In cases of alleged irregularities in procedure before the
agency not shown in the record, proof of the irregularities may be taken in the court. The court,
upon request, shall hear oral argument and receive written briefs.

(2) The court may not substitute its judgment for that of the agency as to the weight of the
evidence on questions of fact. The court may affirm the decision of the agency or remand the case
for further proceedings. The court may reverse or modify the decision if substantial rights of the
appellant have been prejudiced because:

(a) the administrative findings, inferences, conclusions, or decisions are:

(1) 1in violation of constitutional or statutory provisions;

(11) in excess of the statutory authority of the agency;

(111) made upon unlawful procedure;

(iv) affected by other error of law;

(v) clearly erroneous in view of the reliable, probative, and substantial evidence on the
whole record;
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(vi) arbitrary or capricious or characterized by abuse of discretion or clearly unwarranted
exercise of discretion; or

(b) findings of fact, upon issues essential to the decision, were not made although requested.

(3) If a petition for review is filed challenging a licensing or permitting decision made
pursuant to Title 75 or Title 82 on the grounds of unconstitutionality, as provided in subsection
(2)(a)(3), the petitioner shall first establish the unconstitutionality of the underlying statute.

History: En. Sec. 16, Ch. 2, Ex. L. 1971; amd. Sec. 17, Ch. 285, L. 1977; R.C.M. 1947, 82-4216(6), (7); amd.
Sec. 2, Ch. 83, L. 1989; amd. Sec. 3, Ch. 361, L. 2003.

2-4-705 through 2-4-710 reserved.

2-4-711. Appeals — staying agency decision. An aggrieved party may obtain review of
a final judgment of a district court under this part by appeal to the supreme court within 60 days
after entry of judgment. Such appeal shall be taken in the manner provided by law for appeals
from district courts in civil cases. Unless otherwise provided by statute or unless the agency has
granted a stay through the completion of the judicial review process:

(1) if appealistaken from a judgment of the district court affirming an agency decision, the
agency decision shall not be stayed except upon order of the supreme court; except that, in cases
where a stay is in effect at the time of the filing of notice of appeal, the stay shall be continued by
operation of law for 20 days from the date of filing of the notice;

(2) ifappealistaken from a judgment of the district court reversing or modifying an agency
decision, the agency decision shall be stayed pending final determination of the appeal unless
the supreme court orders otherwise.

History: En. Sec. 17, Ch. 2, Ex. L. 1971; amd. Sec. 18, Ch. 285, L. 1977; R.C.M. 1947, 82-4217.

CHAPTER 6
PUBLIC RECORDS

Part 1
Public Records Generally

2-6-101. Definitions. (1) Writings are of two kinds:

(a) public; and

(b) private.

(2) Public writings are:

(a) the written acts or records of the acts of the sovereign authority, of official bodies and
tribunals, and of public officers, legislative, judicial, and executive, whether of this state, of the
United States, of a sister state, or of a foreign country, except records that are constitutionally
protected from disclosure;

(b) publicrecords, kept in this state, of private writings, including electronic mail, except as
provided in 22-1-1103 and 22-3-807 and except for records that are constitutionally protected
from disclosure.

(3) Public writings are divided into four classes:

(a) laws;

(b) judicial records;

(¢c) other official documents;

(d) public records, kept in this state, of private writings, including electronic mail.

(4) All other writings are private.

History: En. Secs. 3170, 3171, 3172, 3182, C. Civ. Proc. 1895; re-en. Secs. 7895, 7896, 7897, 7900, Rev. C.
1907; re-en. Secs. 10539, 10540, 10541, 10544, R.C.M. 1921; Cal. C. Civ. Proc. Secs. 1887, 1888, 1889, 1894; re-en.
Secs. 10539, 10540, 10541, 10544, R.C.M. 1935; R.C.M. 1947, 93-1001-1, 93-1001-2, 93-1001-3, 93-1001-6; amd.
Sec.4,Ch.476,L.1985;amd. Sec. 11, Ch. 748, L. 1991; amd. Sec. 1, Ch. 485, L. 1999; amd. Sec. 2, Ch. 77, L. 2001.

2-6-102. Citizens entitled to inspect and copy public writings. (1) Every citizen has a
right to inspect and take a copy of any public writings of this state, except as provided in
22-1-1103, 22-3-807, or subsection (3) of this section and as otherwise expressly provided by
statute.
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(2) Every public officer having the custody of a public writing that a citizen has a right to
inspect is bound to give the citizen on demand a certified copy of it, on payment of the legal fees
for the copy, and the copy i1s admissible as evidence in like cases and with like effect as the
original writing. The certified copy provision of this subsection does not apply to the public record
of electronic mail provided in an electronic format.

(3) Records and materials that are constitutionally protected from disclosure are not
subject to the provisions of this section. Information that is constitutionally protected from
disclosure is information in which there is an individual privacy interest that clearly exceeds the
merits of public disclosure, including legitimate trade secrets, as defined in 30-14-402, and
matters related to individual or public safety.

(4) A public officer may withhold from public scrutiny information relating to individual
privacy or individual or public safety or security of public facilities, including jails, correctional
facilities, private correctional facilities, and prisons, if release of the information may jeopardize
the safety of facility personnel, the public, or inmates of a facility. Security features that may be
protected under this section include but are not limited to architectural floor plans, blueprints,
designs, drawings, building materials, alarms system plans, surveillance techniques, and
facility staffing plans, including staff numbers and locations. A public officer may not withhold
from public scrutiny any more information than is required to protect an individual privacy
interest or safety or security interest.

History: En. Secs. 3180, 3181, C. Civ. Proc. 1895; re-en. Secs. 7898, 7899, Rev. C. 1907; re-en. Secs. 10542,
10543, R.C.M. 1921; Cal. C. Civ. Proc. Secs. 1892, 1893; re-en. Secs. 10542, 10543, R.C.M. 1935; R.C.M. 1947,
93-1001-4, 93-1001-5; amd. Sec. 5, Ch. 476, L. 1985; amd. Sec. 12, Ch. 748, L. 1991; amd. Sec. 2, Ch. 485, L. 1999;
amd. Sec. 3, Ch. 77, L. 2001.

2-6-103. Filing and copying fees. (1) The secretary of state shall charge and collect fees
for filing and copying services.

(2) A member of the legislature or state or county officer may not be charged for any search
relative to matters appertaining to the duties of the member’s office or for a certified copy of any
law or resolution passed by the legislature relative to the member’s official duties.

(3) The secretary of state may not charge a fee, other than the fees authorized in 2-6-110, for
providing electronic information.

(4) Fees must be collected in advance and, when collected by the secretary of state, are not
refundable.

(5) Feesauthorized by this section must be set and deposited in accordance with 2-15-405.

History: En. Sec. 410, Pol. C. 1895; amd. Sec. 1, p. 47, L. 1899; amd. Sec. 1, Ch. 127, L. 1903; amd. Sec. 1,
Ch. 74, L. 1905; re-en. Sec. 165, Rev. C. 1907; amd. Sec. 1, Ch. 91, L. 1921; re-en. Sec. 145, R.C.M. 1921; Cal. Pol.
C. Sec. 416; amd. Sec. 1, Ch. 50, L. 1935; re-en. Sec. 145, R.C.M. 1935; amd. Sec. 1, Ch. 116, L. 1961; amd. Sec.
141, Ch. 300, L. 1967; amd. Sec. 3, Ch. 185, L.. 1971; amd. Sec. 1, Ch. 137, L. 1974; R.C.M. 1947, 25-102; amd. Sec.
5, Ch. 184, L. 1979; amd. Sec. 18, Ch. 429, L. 1979; amd. Sec. 2, Ch. 254, L. 1991; amd. Sec. 2, Ch. 411, L. 1993;
amd. Sec. 1, Ch. 406, L. 1997; amd. Sec. 1, Ch. 125, L. 1999; amd. Sec. 6, Ch. 396, L. 2001.

2-6-104. Records of officers open to public inspection. Except as provided in
27-18-111 and 42-6-101, the public records and other matters, except records that are
constitutionally protected from disclosure, in the office of any officer are at all times during office
hours open to the inspection of any person.

History: En.Sec.1136, Pol. C. 1895;re-en. Sec. 438, Rev. C.1907; re-en. Sec. 455, R.C.M. 1921; Cal. Pol. C.

Sec. 1032; re-en. Sec. 455, R.C.M. 1935; amd. Sec. 1, Ch. 112, L. 1945; R.C.M. 1947, 59-512(part); amd. Sec. 157,
Ch. 480, L. 1997; amd. Sec. 3, Ch. 485, L. 1999.

2-6-105. Removal of public records. Any record, a transcript of which is admissible in
evidence, must not be removed from the office where it is kept, except upon the order of a court or
judge in cases where the inspection of the record is shown to be essential to the just
determination of the cause or proceeding pending or where the court is held in the same building
with such office.

History: En. Sec. 3240, C. Civ. Proc. 1895; re-en. Sec. 7953, Rev. C. 1907; re-en. Sec. 10597, R.C.M. 1921;
Cal. C. Civ. Proc. Sec. 1950; re-en. Sec. 10597, R.C.M. 1935; R.C.M. 1947, 93-1101-20(part).

2-6-106. Possession of records. Each public officer is entitled to the possession of all
books and papers pertaining to that office or in the custody of a former incumbent by virtue of
that office.
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History: En.Sec.1120,Pol. C. 1895;re-en. Sec. 427, Rev. C. 1907; re-en. Sec. 460, R.C.M. 1921; Cal. Pol. C.
Sec. 1014; re-en. Sec. 460, R.C.M. 1935; R.C.M. 1947, 59-530; Sec. 2-6-303(1), MCA 1979; redes. 2-6-106 by Code
Commissioner, 1979; amd. Sec. 46, Ch. 61, L. 2007.

Compiler’s Comments

2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

2-6-107. Proceedings to compel delivery of records. If any person, whether a former
incumbent or another person, refuses or neglects to deliver to the actual incumbent any such
books or papers, such actual incumbent may apply, by complaint, to any district court or judge of
the county where the person so refusing or neglecting resides and the court or judge must
proceed in a summary way, after notice to the adverse party, to hear the allegations and proofs of
the parties and to order any such books and papers to be delivered to the petitioners.

History: En.Sec.1121, Pol. C. 1895; re-en. Sec. 428, Rev. C.1907; re-en. Sec. 461, R.C.M. 1921; Cal. Pol. C.
Sec. 1015; re-en. Sec. 461, R.C.M. 1935; R.C.M. 1947, 59-531; Sec. 2-6-305, MCA 1979; redes. 2-6-107 by Code
Commissioner, 1979.

2-6-108. Attachment and warrant to enforce. The execution of the order and delivery of
the books and papers may be enforced by attachment as for a witness and also, at the request of
the plaintiff, by a warrant directed to the sheriff or a constable of the county, commanding the
sheriff or constable to search for the books and papers and to take and deliver them to the

plaintiff.

History: En.Sec.1122,Pol. C. 1895;re-en. Sec. 429, Rev. C. 1907; re-en. Sec. 462, R.C.M. 1921; Cal. Pol. C.
Sec. 1016; re-en. Sec. 462, R.C.M. 1935; R.C.M. 1947, 59-532; Sec. 2-6-306, MCA 1979; redes. 2-6-108 by Code
Commissioner, 1979; amd. Sec. 47, Ch. 61, L. 2007.

Compiler’s Comments

2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

2-6-109. Prohibition on distribution or sale of mailing lists — exceptions —
penalty. (1) Except as provided in subsections (3) through (9), in order to protect the privacy of
those who deal with state and local government:

(a) an agency may not distribute or sell for use as a mailing list any list of persons without
first securing the permission of those on the list; and

(b) alist of persons prepared by the agency may not be used as a mailing list except by the
agency or another agency without first securing the permission of those on the list.

(2) As used in this section, “agency” means any board, bureau, commission, department,
division, authority, or officer of the state or a local government.

(3) This section does not prevent an individual from compiling a mailing list by examination
of records that are otherwise open to public inspection.

(4) This section does not apply to the lists of registered electors and the new voter lists
provided for in 13-2-115, to lists of the names of employees governed by Title 39, chapter 31, to
lists of persons holding driver’s licenses or Montana identification cards provided for under
61-5-127, or to lists of persons holding professional or occupational licenses governed by Title 23,
chapter 3; Title 37, chapters 1 through 4, 6 through 29, 31, 34, 35, 40, 47, 48, 50, 51, 53, 54, 60, 65
through 69, 72, 73, and 76; and Title 50, chapters 39, 72, 74, and 76.

(5) This section does not prevent an agency from providing a list to persons providing
prelicensing or continuing educational courses subject to state law or subject to Title 33, chapter
17.

(6) This section does not apply to the right of access by Montana law enforcement agencies.

(7) 'This section does not apply to a corporate information list developed by the secretary of
state containing the name, address, registered agent, officers, and directors of business,
nonprofit, religious, professional, and close corporations authorized to do business in this state.

(8) This section does not apply to the use by the public employees’ retirement board of a
mailing list of board-administered retirement system participants to send materials on behalf of
a retiree organization formed for board-administered retirement system participants and with
tax-exempt status under section 501(c)(4) of the Internal Revenue Code, as amended, for a fee
determined by rules of the board, provided that the mailing list is not released to the
organization.

(9) This section does not apply to a public school providing lists of graduating students to
representatives of the armed forces of the United States or to the national guard for the purposes
of recruitment.

2007 School Laws of Montana



73 PUBLIC RECORDS 2-6-110

(10) A person violating the provisions of subsection (1)(b) is guilty of a misdemeanor.

History: En.Sec. 1, Ch. 606, L. 1979; amd. Sec. 6, Ch. 683, L. 1985; amd. Sec. 1, Ch. 663, L. 1989; amd. Sec.
2, Ch. 289, L. 1991; amd. Sec. 1, Ch. 379, L. 1995; amd. Sec. 1, Ch. 412, L. 1995; amd. Sec. 1, Ch. 364, L. 1997; amd.
Sec. 4, Ch. 370, L. 1997; amd. Sec. 126, Ch. 305, L. 1999; amd. Sec. 1, Ch. 319, L. 2001; amd. Sec. 11, Ch. 363, L.
2001; amd. Sec. 2, Ch. 441, L. 2003; amd. Sec. 1, Ch. 149, L. 2007.

Compiler’s Comments

2007 Amendment: Chapter 149 in (3) after “examination of” substituted “records” for “original documents or
applications”; in (4) at end after “61-5-127” inserted “or to lists of persons holding professional or occupational
licenses governed by Title 23, chapter 3; Title 37, chapters 1 through 4, 6 through 29, 31, 34, 35, 40, 47, 48, 50, 51, 53,
54, 60, 65 through 69, 72, 73, and 76; and Title 50, chapters 39, 72, 74, and 76”; and made minor changes in style.
Amendment effective October 1, 2007.

2-6-110. Electronic information and nonprint records — public access — fees.
(1) (a) Except as provided by law, each person is entitled to a copy of public information
compiled, created, or otherwise in the custody of public agencies that is in electronic format or
other nonprint media, including but not limited to videotapes, photographs, microfilm, film, or
computer disk, subject to the same restrictions applicable to the information in printed form. All
restrictions relating to confidentiality, privacy, business secrets, and copyright are applicable to
the electronic or nonprint information.

(b) The provisions of subsection (1)(a) do not apply to collections of the Montana historical
society established pursuant to 22-3-101.

(2) Except as provided by law and subject to subsection (3), an agency may charge a fee, not
to exceed:

(a) theagency’s actual cost of purchasing the electronic media used for transferring data, if
the person requesting the information does not provide the media;

(b) expenses incurred by the agency as a result of mainframe and midtier processing
charges;

(¢) expenses incurred by the agency for providing online computer access to the person
requesting access;

(d) other out-of-pocket expenses directly associated with the request for information,
including the retrieval or production of electronic mail; and

(e) the hourly market rate for an administrative assistant in pay band 3 of the broadband
pay plan, as provided for in 2-18-301, in the current fiscal year for each hour, or fraction of an
hour, after one-half hour of copying service has been provided.

(3) (a) In addition to the allowable fees in subsection (2), the department of revenue may
charge an additional fee as reimbursement for the cost of developing and maintaining the
property valuation and assessment system database from which the information is requested.
The fee must be charged to persons, federal agencies, state agencies, and other entities
requesting the database or any part of the database from any department property valuation
and assessment system. The fee may not be charged to the governor’s office of budget and
program planning, the state tax appeal board, or any legislative agency or committee.

(b) The department of revenue may not charge a fee for information provided from any
department property valuation and assessment system database to a local taxing jurisdiction for
use 1n taxation and other governmental functions or to an individual taxpayer concerning the
taxpayer’s property.

(c) Allfees received by the department of revenue under subsection (2) and this subsection
(3) must be deposited in a state special revenue fund as provided in 15-1-521.

(d) Feescharged by the secretary of state pursuant to this section must be set and deposited
in accordance with 2-15-405.

(4) For the purposes of this section, the term “agency” has the meaning provided in 2-3-102
but includes legislative, judicial, and state military agencies.

(5) An agency may not charge more than the amount provided under subsection (2) for
providing a copy of an existing nonprint record.

(6) An agency shall ensure that a copy of information provided to a requester is of a quality
that reflects the condition of the original if requested by the requester.

(7) 'This section does not authorize the release of electronic security codes giving access to
private information.

2007 School Laws of Montana



2-6-111 GOVERNMENT STRUCTURE 74
AND ADMINISTRATION

History: En. Sec. 1, Ch. 254, L. 1991; amd. Sec. 10, Ch. 640, L. 1993; amd. Sec. 1, Ch. 27, Sp. L. November
1993; amd. Sec. 2, Ch. 4, L. 1995; amd. Sec. 1, Ch. 484, L. 1995; amd. Sec. 1, Ch. 405, L. 1999; amd. Sec. 4, Ch. 77,
L. 2001; amd. Sec. 7, Ch. 396, L. 2001; amd. Sec. 1, Ch. 81, L. 2007.

Compiler’s Comments

2007 Amendment: Chapter 81 in (2)(e) near beginning inserted “market”, inserted language regarding
administrative assistant in pay band 3 of the broadband plan provided for in 2-18-301, and near middle after “fiscal
year” deleted “for a state employee classified as grade 10, market salary, under 2-18-312”. Amendment effective July
1, 2007.

2-6-111. Custody and reproduction of records by secretary of state. (1) The
secretary of state is charged with the custody of:

(a) the enrolled copy of the constitution;

(b) all the acts and resolutions passed by the legislature;

(c) the journals of the legislature;

(d) the great seal;

(e) all books, records, parchments, maps, and papers kept or deposited in the secretary of
state’s office pursuant to law.

(2) All records included in subsection (1) may be kept and reproduced in accordance with
rules adopted by the secretary of state in consultation with the state records committee provided
for in 2-15-1013.

(8) The state records committee created by 2-15-1013 may approve the disposal of original
records once those records are reproduced as provided for in subsection (2), unless disposal takes
the form of transfer of records. Reproduction is not necessary for transferred records. The
reproduction or certified copy of a record may be used in place of the original for all purposes,
including as evidence in any court or proceeding, and has the same force and effect as the original
record.

(4) The secretary of state shall prepare enlarged typed or photographic copies of the records
whenever their production is required by law.

(5) At least two copies must be made of all records reproduced as provided for in subsection
(2). The secretary of state shall place one copy in a fireproof storage place and shall retain the
other copy in the office with suitable equipment for displaying a record by projection to not less
than its original size and for preparing copies of the record for persons entitled to copies.

(6) All duplicates of records must be identified and indexed.

History: En. Sec. 400, Pol. C. 1895; re-en. Sec. 153, Rev. C. 1907; re-en. Sec. 133, R.C.M. 1921; Cal. Pol. C.

Sec. 407; re-en. Sec. 133, R.C.M. 1935; R.C.M. 1947, 82-2201; amd. Sec. 1, Ch. 152, L. 1979; amd. Sec. 8, Ch. 467,
L. 1987; amd. Sec. 1, Ch. 185, L. 1989; amd. Sec. 48, Ch. 61, L. 2007.

Compiler’s Comments

2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

2-6-112. Concealment of public hazards prohibited — concealment of
information related to settlement or resolution of civil suits prohibited. (1) This section
may be cited as the “Gus Barber Antisecrecy Act”.

(2) As used in this section, “public hazard” means a device, instrument, or manufactured
product, or a condition of a device, instrument, or manufactured product, that endangers public
safety or health and has caused injury, as defined in 27-1-106.

(3) Except as provided in this section, a court may not enter a final order or judgment that
has the purpose or effect of concealing a public hazard.

(4) Any portion of a final order or judgment entered or written final settlement agreement
entered into that has the purpose or effect of concealing a public hazard is contrary to public
policy, is void, and may not be enforced. This section does not prohibit the parties from keeping
the monetary amount of a written final settlement agreement confidential.

(5) A party to civil litigation may not request, as a condition to the production of discovery,
that another party stipulate to an order that would violate this section.

(6) This section does not apply to:

(a) trade secrets, as defined in 30-14-402, that are not pertinent to public hazards and that
are protected pursuant to Title 30, chapter 14, part 4;

(b) other information that is confidential under state or federal law; or

(¢c) a health care provider, as defined in 27-6-103.
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(7) Any affected person, including but not limited to a representative of the news media, has
standing to contest a final order or judgment or written final settlement agreement that violates
this section by motion in the court in which the case was filed.

(8) The court shall examine the disputed information or materials in camera. If the court
finds that the information or materials or portions of the information or materials consist of
information concerning a public hazard, the court shall allow disclosure of the information or
materials. If allowing disclosure, the court shall allow disclosure of only that portion of the
information or materials necessary or useful to the public concerning the public hazard.

(9) This section has no applicability to a protective order issued under Rule 26(c) of the
Montana Rules of Civil Procedure or to any materials produced under the order. Any materials
used as exhibits may be publicly disclosed pursuant to the provisions of subsections (7) and (8).

History: En. Sec. 1, Ch. 390, L. 2005.

Part 2
Public Records Management

2-6-201. Purpose. The purpose of this part is to create an effective records management
program for executive branch agencies of the state of Montana and political subdivisions by
establishing guidelines and procedures for the efficient and economical control of the creation,

utilization, maintenance, and preservation of state and local records.
History: En. 82-3333 by Sec. 2, Ch. 339, L. 1977; R.C.M. 1947, 82-3333; amd. Sec. 5, Ch. 420, L. 1993.

2-6-202. Definitions. As used in this part, the following definitions apply:

(1) (a) “Public records” includes:

(1) any paper, correspondence, form, book, photograph, microfilm, magnetic tape, computer
storage media, map, drawing, or other document, including copies of the record required by law
to be kept as part of the official record, regardless of physical form or characteristics, that:

(A) has been made or received by a state agency to document the transaction of official
business;

(B) is a public writing of a state agency pursuant to 2-6-101(2)(a); and

(C) 1is designated by the state records committee for retention pursuant to this part; and

(11) all other records or documents required by law to be filed with or kept by any agency of
the state of Montana.

(b) The term includes electronic mail sent or received in connection with the transaction of
official business.

(¢) The term does not include any paper, correspondence, form, book, photograph,
microfilm, magnetic tape, computer storage media, map, drawing, or other type of document
that is for reference purposes only, a preliminary draft, a telephone messaging slip, a routing
slip, part of a stock of publications or of preprinted forms, or a superseded publication.

(2) “State records committee” or “committee” means the state records committee provided
for in 2-15-1013.

History: (1)En. 82-3334 by Sec. 3, Ch. 339, L. 1977; Sec. 82-3334, R.C.M. 1947; (2)En. by Code Commis-
sioner, 1979; R.C.M. 1947, 82-3334(1); amd. Sec. 5, Ch. 77, L. 2001; amd. Sec. 1, Ch. 30, L. 2003.

2-6-203. Secretary of state’s powers and duties. (1) In order to insure the proper
management and safeguarding of public records, the secretary of state shall undertake the
following:

(a) establish guidelines for inventorying, cataloging, retaining, and transferring all public
records of state agencies;

(b) review and analyze all state agency filing systems and procedures and approve filing
system equipment requests;

(c) establish and operate the state records center, as authorized by appropriation, for the
purpose of storing and servicing public records not retained in office space;

(d) gather and disseminate information on all phases of records management, including
current practices, methods, procedures, and devices for the efficient and economical
management of records;

(e) operate a central microfilm unit which will microfilm, on a cost recovery basis, all
records approved for filming by the office of origin and the secretary of state; and
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() approve microfilming projects and microfilm equipment purchases undertaken by all
state agencies.

(2) Upon request, the secretary of state shall assist and advise in the establishment of
records management procedures in the legislative and judicial branches of state government
and shall, as required by them, provide services similar to those available to the executive
branch.

History: (1)En.82-3335 by Sec.4, Ch. 339, L.1977;Sec. 82-3335, R.C.M. 1947; (2)En. 82-3337 by Sec. 6, Ch.
339, L. 1977; Sec. 82-3337, R.C.M. 1947; R.C.M. 1947, 82-3335, 82-3337; amd. Sec. 1, Ch. 378, L. 1991.

2-6-204. State records committee approval. The committee shall approve, modify, or
disapprove the recommendations on retention schedules of all public records to determine which
documents not included in the provisions of this part are to be designated public records and

approve agency requests to dispose of such public records.
History: En. 82-3338 by Sec. 7, Ch. 339, L. 1977; R.C.M. 1947, 82-3338(3).

2-6-205. Preservation of public records. All public records are and shall remain the
property of the state. They shall be delivered by outgoing officials and employees to their
successors and shall be preserved, stored, transferred, destroyed, or disposed of and otherwise

managed only in accordance with the provisions of this part.
History: En. 82-3334 by Sec. 3, Ch. 339, L. 1977; R.C.M. 1947, 82-3334(2).

2-6-206. Protection and storage of essential records. (1) In order to provide for the
continuity and preservation of civil government, each elected and appointed officer of the
executive branch shall designate certain public records as essential records needed for an
emergency or for the reestablishment of normal operations after the emergency. A list of
essential records must be forwarded to the secretary of state. The list must be reviewed from
time to time by the elected or appointed officers to ensure its accuracy. Any changes or revisions
must be forwarded to the secretary of state.

(2) Each elected and appointed officer of state government shall ensure that the security of
essential records is accomplished by the most economical means possible. Protection and storage
of essential records may be by vaulting, planned or natural dispersal of copies, storage in the
state archives or in an alternative location provided pursuant to 2-6-211(2), or any other method
approved by the secretary of state.

(3) Reproductions of essential records may be by photocopy, magnetic tape, microfilm, or
other methods approved by the secretary of state.

History: En.82-3341 by Sec. 10, Ch. 339, L. 1977; R.C.M. 1947, 82-3341; amd. Sec. 2, Ch. 378, L. 1991; amd.
Sec. 2, Ch. 30, L. 2003.

2-6-207. Certified copies of public records. (1) The Montana historical society shall
reproduce and certify copies of public records in its possession upon application of any citizen of
this state.

(2) The certified copy of a public record has the same force in law as if made by the original
custodian.

History: En. Sec. 1, Ch. 102, L. 1979.

2-6-208 through 2-6-210 reserved.

2-6-211. Transfer and storage of public records. (1) All public records not required in
the current operation of the office where they are made or kept and all records of each agency,
commission, committee, or any other activity of the executive branch of state government that
may be abolished or discontinued must be, in accordance with approved records retention
schedules, either transferred to the state records center or transferred to the custody of the state
archives if the records are considered to have permanent administrative or historical value.

(2) Subject to approval by the secretary of state pursuant to 2-6-206, the state records center
and the state archives may store transferred permanent public records in locations other than in
the buildings occupied by the state records center or the state archives when it is in the best
interests of the state.

(3) When records are transferred to the state records center, the transferring agency does
not lose its rights of control and access. The state records center is only a custodian of the agency
records, and access is only by agency approval. Agency records for which the state records center
acts as custodian may not be subpoenaed from the state records center but must be subpoenaed
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from the agency to which the records belong. Fees may be charged to cover the cost of records
storage and servicing.

(4) If an agency does not wish to transfer records as provided in an approved retention
schedule, the agency shall, within 30 days, notify the secretary of state and request a change in
the schedule.

History: En. 82-3340 by Sec. 9, Ch. 339, L. 1977; R.C.M. 1947, 82-3340; amd. Sec. 3, Ch. 378, L. 1991; amd.
Sec. 2, Ch. 6, Sp. L. January 1992; amd. Sec. 3, Ch. 30, L. 2003.

2-6-212. Disposal of public records. (1) Except as provided in subsection (2), no public
record may be disposed of or destroyed without the unanimous approval of the state records
committee. When approval is required, a request for the disposal or destruction must be
submitted to the state records committee by the agency concerned.

(2) The state records committee may by unanimous approval establish categories of records
for which no disposal request is required, providing those records are retained for the designated
retention period.

History: En. 82-3339 by Sec. 8, Ch. 339, L. 1977; R.C.M. 1947, 82-3339; amd. Sec. 1, Ch. 173, L. 1981.

2-6-213. Agency responsibilities and transfer schedules. Each executive branch
agency of state government shall administer its records management function and shall:

(1) coordinate all aspects of the agency records management function;

(2) manage the inventorying of all public records within the agency for disposition,
scheduling, and transfer action in accordance with procedures prescribed by the secretary of
state and the state records committee;

(3) analyze records inventory data, examine and compare divisional or unit inventories for
duplication of records, and recommend to the secretary of state and the state records committee
minimal retentions for all copies of public records within the agency;

(4) approve all records disposal requests that are submitted by the agency to the state
records committee;

(5) review established records retention schedules to ensure that they are complete and
current; and

(6) officially designate an agency records custodian to manage the functions provided for in
this section.

History: En. 82-3336 by Sec. 5, Ch. 339, L. 1977; R.C.M. 1947, 82-3336; amd. Sec. 4, Ch. 378, L. 1991; amd.
Sec. 4, Ch. 30, L. 2003.

2-6-214. Department of administration — powers and duties. (1) In order to ensure
compatibility with the information technology systems of state government, the department of
administration shall develop standards for technological compatibility for state agencies for
records management equipment or systems used to electronically capture, store, or retrieve
public records through computerized, optical, or other electronic methods.

(2) The department of administration shall approve all acquisitions of executive agency
records management equipment or systems used to electronically capture, store, or retrieve
public records through computerized, optical, or other electronic methods to ensure
compatibility with the standards developed under subsection (1).

(3) The department of administration is responsible for the management and operation of
equipment, systems, facilities, or processes integral to the department’s central computer center

and statewide telecommunications system.
History: En. Sec. 8, Ch. 378, L. 1991; amd. Sec. 20, Ch. 313, L. 2001.

Part 4
Local Government Records

2-6-401. Definitions. For the purposes of this part, the following definitions apply:
(1) “Local government” means:

(a) any city, town, county, consolidated city-county, or school district; and

(b) any subdivision of an entity named in subsection (1)(a).

(2) (a) “Public records” includes:
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(1) any paper, correspondence, form, book, photograph, microfilm, magnetic tape, computer
storage media, map, drawing, or other document, including copies of the record required by law
to be kept as part of the official record, regardless of physical form or characteristics, that:

(A) has been made or received by any local government to document the transaction of
official business;

(B) is a public writing of the local government pursuant to 2-6-101(2)(a); and

(C) 1is designated for retention by the local government records committee established in
2-6-402; and

(11) all other records or documents required by law to be filed with or kept by any local
government in the state of Montana, except military discharge certificates filed under 7-4-2614.

(b) The term includes electronic mail sent or received in connection with the transaction of
official duties.

(¢) The term does not include any paper, correspondence, form, book, photograph,
microfilm, magnetic tape, computer storage media, map, drawing, or other type of document
that is for reference purposes only, a preliminary draft, a telephone messaging slip, a routing
slip, part of a stock of publications or of preprinted forms, or a superseded publication.

(3) “Records custodian” means any individual responsible for the proper filing, storage, or

safekeeping of any public records.
History: En.Sec. 1, Ch. 420, L. 1993; amd. Sec. 7, Ch. 77, L. 2001; amd. Sec. 5, Ch. 30, L. 2003; amd. Sec. 1,
Ch. 116, L. 2003.

2-6-402. Local government records committee — creation. (1) There is a local
government records committee.

(2) The committee consists of the following eight members:

(a) the state archivist;

(b) the state records manager;

(¢) arepresentative of the department of administration;

(d) twolocal records custodians, appointed by the director of the Montana historical society;

(e) two additional local records custodians, appointed by the secretary of state; and

(H) a citizen representing the Montana state genealogical society, appointed by the
secretary of state, who shall serve as a volunteer.

(3) Committee members subject to appointment shall hold office for a period of 2 years
beginning on January 1 of the year following their appointment.

(4) Any vacancies must be filled in the same manner that they were filled originally.

(5) The committee shall elect a presiding officer and a vice presiding officer.

(6) The committee shall meet twice a year upon the call of the secretary of state or the
presiding officer.

(7) Except as provided in subsection (2)(f), members of the committee not serving as part of
their compensated government employment must be compensated in accordance with 2-18-501
through 2-18-503 for each day in committee attendance. Members who serve as part of their
compensated government employment may not receive additional compensation, but the
employing governmental entity shall furnish, in accordance with the prevailing per diem rates, a
reasonable allowance for travel and other expenses incurred in attending committee meetings.

History: En.Sec.2, Ch. 420, L. 1993; amd. Sec. 1, Ch. 179, L. 1995; amd. Sec. 2, Ch. 302, L.. 2001; amd. Sec.
6, Ch. 483, L. 2001.

2-6-403. Duties and responsibilities. (1) The local government records committee shall
approve, modify, or disapprove proposals for local government records retention and disposition
schedules.

(2) The local government records committee shall appoint a subcommittee, known as the
local government records destruction subcommittee, to handle requests for disposal of records.
The subcommittee consists of the state archivist and a representative of the department of
administration. Unless specifically authorized by statute or by the retention and disposition
schedule, a local government public record may not be destroyed or otherwise disposed of
without the unanimous approval of the subcommittee. When approval is required, a request for
the disposal or destruction of any local government records must be submitted to the
subcommittee by the entity concerned. If there is not unanimous approval of the subcommittee,
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the issue of the disposition of a record must be referred to the local government records
committee for approval. When approval is obtained from the subcommittee or from the local
government records committee for the disposal of a record, the local government records
committee shall consider the inclusion of a new category of record for which a disposal request is
not required and shall update the schedule.

(3) The local government records committee shall establish a retention and disposition
schedule for categories of records for which a disposal request is not required. The committee
shall publish the retention and disposition schedules. Updates to those schedules, if any, must be
published at least annually.

(4) The committee shall respond to requests for technical advice on matters relating to local
government records.

(5) The committee shall provide leadership and coordination in matters affecting the
records of multiple local governments.

History: En. Sec. 3, Ch. 420, L. 1993; amd. Sec. 2, Ch. 179, L. 1995; amd. Sec. 1, Ch. 323, L.. 1997; amd. Sec.
7, Ch. 483, L. 2001.

2-6-404. Rulemaking authority. The secretary of state shall adopt rules to implement
2-6-402 and 2-6-403.

History: En. Sec. 4, Ch. 420, L. 1993.

2-6-405. Destruction of local government public records prohibited prior to
offering — central registry — notification. (1) A local government public record more than
10 years old may not be destroyed without it first being offered to the Montana historical society,
the state archives, Montana public and private universities and colleges, local historical
museums, local historical societies, Montana genealogical groups, and the general public.

(2) The availability of a public record to be destroyed must be noticed to the entities listed in
subsection (1) at least 180 days prior to disposal.

(3) (a) Claimed records must be given to entities in the order of priority listed in subsection
D.

(b) All expenses for the removal of claimed records must be paid by the entity claiming the
records.

(¢) The local government records committee, provided for in 2-6-402, shall establish
procedures by which public records must be offered and claimed pursuant to this section.

(d) The local government records committee shall develop and maintain a central registry
of the entities identified in subsection (1) who are interested in receiving notice of the potential
destruction of public records pursuant to this section. The registry must be constructed to allow a
local government entity to notify the local government records committee when the entity
intends to destroy documents covered under this section and that allows the local government
records committee to subsequently notify the entities in the registry. A local government entity’s
notice to the local government records committee pursuant to this subsection and the record
committee’s notice to the entities listed on the registry fulfills the notification requirements of

this section.
History: En. Sec. 1, Ch. 302, L. 2001.

CHAPTER 7
STUDIES, REPORTS, AND AUDITS

Part 5
Audits of Political Subdivisions

2-7-501. Definitions. Unless the context requires otherwise, in this part, the following
definitions apply:

(1) “Audit” means a financial audit and includes financial statement and financial-related
audits as defined by government auditing standards as established by the U.S. comptroller
general.

(2) “Board” means the Montana board of public accountants provided for in 2-15-1756.

(3) “Department” means the department of administration.
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(4) (a) “Financial assistance” means assistance provided by a federal, state, or local
government entity to a local government entity or subrecipient to carry out a program. Financial
assistance may be in the form of grants, contracts, cooperative agreements, loans, loan
guarantees, property, interest subsidies, insurance, direct appropriations, or other noncash
assistance. Financial assistance includes awards received directly from federal and state
agencies or indirectly when subrecipients receive funds identified as federal or state funds by
recipients. The granting agency is responsible for identifying the source of funds awarded to
recipients. The recipient is responsible for identifying the source of funds awarded to
subrecipients.

(b) Financial assistance does not include direct federal, state, or local government cash
assistance to individuals.

(5) “Financial report” means a presentation of financial statements, including applicable
supplemental notes and supplemental schedules, that are prepared in a format published by the
department using the Budgetary Accounting and Reporting System for Montana Cities, Towns,
and Counties Manual and that reflect a current financial position and the operating results for
the 1-year reporting period.

(6) “Independent auditor” means:

(a) a federal, state, or local government auditor who meets the standards specified in the
government auditing standards; or

(b) a licensed accountant who meets the standards in subsection (6)(a).

(7) (a) “Local government entity” means a county, city, district, or public corporation that:

(1 has the power to raise revenue or receive, disburse, or expend local, state, or federal
government revenue for the purpose of serving the general public;

(11) 1s governed by a board, commission, or individual elected or appointed by the public or
representatives of the public; and

(111) receives local, state, or federal financial assistance.

(b) Local government entities include but are not limited to:

(1) airport authority districts;

(11) cemetery districts;

(111) counties;

(iv) county housing authorities;

(v) county road improvement districts;

(vi) county sewer districts;

(vil) county water districts;

(viil) county weed management districts;

(ix) drainage districts;

(x) fire companies;

(x1) fire districts;

(x11) fire service areas;

(xi11) hospital districts;

(xiv) incorporated cities or towns;

(xv) irrigation districts;

(xvi) mosquito districts;

(xvil) municipal fire departments;

(xviil) municipal housing authority districts;

(xix) port authorities;

(xx) solid waste management districts;

(xx1) rural improvement districts;

(xx11) school districts, including a district’s extracurricular funds;

(xx111) soil conservation districts;

(xx1v) special education or other cooperatives;

(xxv) television districts;

(xxvi) urban transportation districts;

(xxvil) water conservancy districts; and

(xxviil) other miscellaneous and special districts.
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(8) “Revenues” means all receipts of a local government entity from any source excluding

the proceeds from bond issuances.

History: En. 82-4515 by Sec. 1, Ch. 380, L. 1975; R.C.M. 1947, 82-4515; amd. Sec. 7, Ch. 274, L. 1981; amd.
Sec. 1, Ch. 287, L. 1983; amd. Sec. 1, Ch. 489, L. 1991; amd. Sec. 2, Ch. 7, L. 2001; amd. Sec. 33, Ch. 278, L. 2001;
amd. Sec. 8, Ch. 483, L. 2001; amd. Sec. 3, Ch. 114, L. 2003; amd. Sec. 1, Ch. 449, L. 2007.

Compiler’s Comments

2007 Amendment: Chapter 449 in definition of local government entity in (b)(x) after “fire” substituted
“companies” for “department relief associations”, inserted (b)(xii) defining fire service areas as local government
entities, and inserted (b)(xvii) defining municipal fire departments as local government entities; and made minor
changes in style. Amendment effective June 1, 2007.

2-7-502. Shorttitle— purpose. (1) This part may be cited as the “State of Montana Single
Audit Act”.

(2) The purposes of this part are to:

(a) 1improve the financial management of local government entities with respect to federal,
state, and local financial assistance;

(b) establish uniform requirements for financial reports and audits of local government
entities;

(c) ensure constituent interests by determining that compliance with all appropriate
statutes and regulations is accomplished;

(d) ensure that the financial condition and operations of the local government entities are
reasonably conducted and reported;

(e) ensure that the stewardship of local government entities is conducted in a manner to
preserve and protect the public trust;

() ensure that local government entities accomplish, with economy and efficiency, the
duties and responsibilities of the entities in accordance with the legal requirements imposed and
the desires of the public; and

(g) promote the efficient and effective use of audit resources.
History: En. 82-4517 by Sec. 3, Ch. 380, L. 1975; R.C.M. 1947, 82-4517; amd. Sec. 2, Ch. 489, L. 1991.

2-7-503. Financial reports and audits of local government entities. (1) The
governing body or managing or executive officer of a local government entity, other than a school
district or associated cooperative, shall ensure that a financial report is made every year. A
school district or associated cooperative shall comply with the provisions of 20-9-213. The
financial report must cover the preceding fiscal year, be in a form prescribed by the department,
and be completed within 6 months of the end of the reporting period. The local government entity
shall submit the financial report to the department for review.

(2) The department shall prescribe a uniform reporting system for all local government
entities subject to financial reporting requirements, other than school districts. The
superintendent of public instruction shall prescribe the reporting requirements for school
districts.

(3) (a) The governing body or managing or executive officer of each local government entity
receiving revenue or financial assistance in the period covered by the financial report in excess of
the threshold dollar amount established by the director of the office of management and budget
pursuant to 31 U.S.C. 7502(a)(3), but regardless of the source of revenue or financial assistance,
shall cause an audit to be made at least every 2 years. The audit must cover the entity’s
preceding 2 fiscal years. The audit must commence within 9 months from the close of the last
fiscal year of the audit period. The audit must be completed and submitted to the department for
review within 1 year from the close of the last fiscal year covered by the audit.

(b) The governing body or managing or executive officer of a local government entity that
does not meet the criteria established in subsection (3)(a) shall at least once every 4 years, if
directed by the department, or, in the case of a school district, if directed by the department at the
request of the superintendent of public instruction, cause a financial review, as defined by
department rule, to be conducted of the financial statements of the entity for the preceding fiscal
year.

(4) An audit conducted in accordance with this part is in lieu of any financial or financial
and compliance audit of an individual financial assistance program that a local government is
required to conduct under any other state or federal law or regulation. If an audit conducted
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pursuant to this part provides a state agency with the information that it requires to carry out its
responsibilities under state or federal law or regulation, the state agency shall rely upon and use
that information to plan and conduct its own audits or reviews in order to avoid a duplication of
effort.

(5) In addition to the audits required by this section, the department may at any time
conduct or contract for a special audit or review of the affairs of any local government entity
referred to in this part. The special audit or review must, to the extent practicable, build upon
audits performed pursuant to this part.

(6) The fee for the special audit or review must be a charge based upon the costs incurred by
the department in relation to the special audit or review. The audit fee must be paid by the local
government entity to the department of revenue and must be deposited in the enterprise fund to

the credit of the department.

History: En. 82-4516, 82-4529 by Secs. 2, 15, Ch. 380, L. 1975; R.C.M. 1947, 82-4516(1) thru (3), 82-4529;
amd. Sec. 1, Ch. 336, L. 1979; amd. Sec. 1, Ch. 573, L. 1981; amd. Sec. 1, Ch. 49, L. 1983; amd. Sec. 3, Ch. 277, L.
1983; amd. Sec. 1, Ch. 84, L. 1985; amd. Sec. 1, Ch. 565, L. 1985; amd. Sec. 1, Ch. 673, L. 1985; amd. Sec. 1, Ch.
140, L. 1989; amd. Sec. 3, Ch. 489, L.. 1991; amd. Sec. 5, Ch. 430, L. 1995; amd. Sec. 1, Ch. 91, L. 1997; amd. Sec. 1,
Ch. 458, L. 1997; amd. Sec. 47, Ch. 257, L. 2001; amd. Sec. 34, Ch. 278, L. 2001; amd. Sec. 1, Ch. 272, L. 2007.

Compiler’s Comments

2007 Amendment: Chapter 272 in (3)(a) in first sentence substituted “the threshold dollar amount established by
the director of the office of management and budget pursuant to 31 U.S.C. 7502(a)(3), but regardless of the source of
revenue or financial assistance” for “$200,000”. Amendment effective October 1, 2007.

2-7-504. Accounting methods. (1) Unless otherwise required by law, the department
shall prescribe by rule the general methods and details of accounting for the receipt and
disbursement of all money belonging to local government entities and shall establish in those
offices general methods and details of accounting. All local government entity officers shall
conform with the accounting standards prescribed by the department.

(2) The rules adopted by the department must be in accordance with generally accepted
accounting principles established by the governmental accounting standards board or its
generally recognized successor.

History: En. 82-4530 by Sec. 16, Ch. 380, L. 1975; R.C.M. 1947, 82-4530; amd. Sec. 1, Ch. 1, Sp. L. June
1989; amd. Sec. 1, Ch. 11, Sp. L. June 1989; amd. Sec. 4, Ch. 489, L. 1991; amd. Sec. 6, Ch. 430, L. 1995; amd. Sec.
35, Ch. 278, L. 2001.

2-7-505. Audit scope and standards. (1) Each audit must be a comprehensive audit of
the affairs of the local government entity and must be made in accordance with auditing
standards and in accordance with federal regulations adopted by the department by rule.

(2) The department, with cooperation from state agencies, shall prepare a local government
compliance supplement that contains state and federal regulations applicable to local
government entities. Auditors shall use the compliance supplement adopted pursuant to this
section in conjunction with government auditing standards adopted by the department to
determine the compliance testing to be performed during an audit.

(3) When auditing a county or a consolidated government, auditors shall perform tests for
compliance with state laws relating to receipts and disbursements of agency funds maintained
by the entity. Findings related to compliance tests must be reported in accordance with the
reporting standards for financial audits prescribed in government auditing standards adopted
by the department.

History: En. 82-4518 by Sec. 4, Ch. 380, L. 1975; R.C.M. 1947, 82-4518; amd. Sec. 2, Ch. 573, L. 1981; amd.
Sec. 5, Ch. 489, L. 1991; amd. Sec. 36, Ch. 278, L. 2001.

2-7-506. Audit by independent auditor. (1) The department may prepare and maintain
a roster of independent auditors authorized to conduct audits of local government entities. The
roster must be available to local government entities subject to the reporting requirements of
2-7-503.

(2) The department, in consultation with the board, shall adopt rules governing the:

(a) criteria for the selection of the independent auditor;

(b) procedures and qualifications for placing applicants on the roster;

(¢) procedures for reviewing the qualifications of independent auditors on the roster to
justify their continuance on the roster; and

(d) fees payable to the department for application for placement on the roster.
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(3) Anaudit made by an independent auditor must be pursuant to a contract entered into by
the governing body or managing or executive officer of the local government. The department
must be a party to the contract and the contract may not be executed until it is signed by the
department. All contracts for conducting audits must be in a form prescribed or approved by the
department.

(4) The department shall notify the local government entity of a required audit, the date the
report is due, and the requirement that the local government entity, the independent auditor,
and the department must be parties to the contract.

(5) If a local government entity fails to present a signed contract to the department for
approval within 90 days of receipt of the audit notice, the department shall designate an
independent auditor to perform the audit. The costs incurred by the department in arranging
the audit must be paid by the local government entity to the department in the manner of other
claims against the local government entity.

History: En. 82-4525 by Sec. 11, Ch. 380, L. 1975; R.C.M. 1947, 82-4525; amd. Sec. 3, Ch. 573, L. 1981; amd.
Sec. 1, Ch. 260, L. 1989; amd. Sec. 6, Ch. 489, L. 1991.

2-7-507. Duty of officers to aid in audit. The officers and employees of the local
government entities referred to in this part shall provide all reasonable facilities for the audit
and shall furnish all information to the independent auditor necessary for the conduct of the

audit.
History: En. 82-4527 by Sec. 13, Ch. 380, L. 1975; R.C.M. 1947, 82-4527; amd. Sec. 7, Ch. 489, L. 1991.

2-7-508. Power to examine books and papers. The independent auditor may examine
any books, papers, accounts, and documents in the office or possession of any local government

entity.
History: En. 82-4528 by Sec. 14, Ch. 380, L. 1975; R.C.M. 1947, 82-4528; amd. Sec. 8, Ch. 489, L. 1991.
2-7-509. Audits of school-related organizations — costs — criteria. (1) The

legislative auditor may conduct or have conducted an audit of the records of organizations
referred to in 2-3-203(2).

(2) Before public funds are transferred to the organization, a member shall obtain the
organization’s written consent to:

(a) the audit provided for in subsection (1); and

(b) pay the costs of the audit.

(3) An audit of an organization performed under this section must determine if:

(a) the organization is carrying out only those activities or programs authorized by state
law and its articles of incorporation, bylaws, and policies;

(b) expenditures are made in furtherance of authorized activities in accordance with
applicable laws and its articles of incorporation, bylaws, and policies;

(c) theorganization properly collects and accounts for all revenues and receipts arising from
its activities in accordance with generally accepted accounting principles;

(d) the assets of the organization or the assets in its custody are adequately safeguarded
and are controlled and used in an efficient manner; and

(e) reports and financial statements fully disclose the nature and scope of the activities
conducted and provide a proper basis for evaluating the operations of the organization.

History: En. Sec. 1, Ch. 678, L. 1991.

2-7-510 reserved.

2-7-511. Access to public accounts — suspension of officer in case of discrepancy.
(1) The independent auditor may count the cash, verify the bank accounts, and verify all
accounts of a public officer whose accounts the independent auditor is examining under law.

(2) If an officer of any county, city, town, school, or other local government entity refuses to
provide the independent auditor access during an audit of the officer’s accounts to cash, bank
accounts, or any of the papers, vouchers, or records of that office or if the independent auditor
finds a shortage of cash, the independent auditor shall immediately file a preliminary report
showing the refusal of that officer or the existence of the shortage and the approximate amount
of the shortage with the respective county, city, or town attorney and the governing body of the
local government entity.
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(3) Upon filing of the statement, the officer of the local government entity shall after notice
and the opportunity for a hearing be suspended from the duties and emoluments of office and the
governing body of the local government entity shall appoint a qualified person to the office
pending completion of the audit.

(4) Upon the completion of the audit by the independent auditor, if a shortage of cash
existed in the accounts of the officer, the independent auditor shall notify the governing body of
the local government entity of the shortage.

(5) Ifthegoverningbody finds that a shortage exists and that the officer suspended is, by act
or omission, responsible for the shortage, the officer’s right to the office is forfeited and the report
of the audit must be referred to the county attorney.

History: En. 82-4526 by Sec. 12, Ch. 380, L. 1975; R.C.M. 1947, 82-4526; amd. Sec. 1, Ch. 43, L. 1981; amd.
Sec. 9, Ch. 489, L. 1991; amd. Sec. 52, Ch. 61, L. 2007.

Compiler’s Comments

2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

2-7-512. Exit review conference. Upon completion of each audit, the independent
auditor is required to hold with the appropriate officials an exit review conference in which the

audit results must be discussed.
History: En. 82-4519 by Sec. 5, Ch. 380, L. 1975; R.C.M. 1947, 82-4519; amd. Sec. 10, Ch. 489, L. 1991.

2-7-513. Content of audit report and financial report. (1) The audit reports must
comply with the reporting requirements of government auditing standards issued by the U.S.
comptroller general and federal regulations adopted by department rule.

(2) The department shall prescribe general methods and details of accounting for the
financial report for local government entities other than schools. The financial report must be
submitted in a form required by the department. The superintendent of public instruction shall
prescribe the general methods and details of accounting for financial reports for schools.

History: En.82-4520 by Sec. 6, Ch. 380, L.1975; R.C.M. 1947, 82-4520; amd. Sec. 11, Ch. 489, L. 1991; amd.
Sec. 7, Ch. 430, L. 1995; amd. Sec. 37, Ch. 278, L. 2001.

2-7-514. Filing of audit report and financial report. (1) Completed audit reports must
be filed with the department. Completed financial reports must be filed with the department as
provided in 2-7-503(1). The state superintendent of public instruction shall file with the
department a list of school districts subject to audit under 2-7-503(3). The list must be filed with
the department within 6 months after the close of the fiscal year.

(2) At the time that the financial report is filed or, in the case of a school district, when the
audit report is filed with the department, the local government entity shall pay to the
department a filing fee. The department shall charge a filing fee to any local government entity
required to have an audit under 2-7-503, which fee must be based upon the costs incurred by the
department in the administration of this part. Notwithstanding the provisions of 20-9-343, the
filing fees for school districts required by this section must be paid by the office of public
instruction. The department shall adopt the fee schedule by rule based upon the local
government entities’ revenue amounts.

(8) Copies of the completed audit and financial reports must be made available by the
department and the local government entity for public inspection during regular office hours.

History: En.82-4521 by Sec. 7, Ch. 380, L. 1975; R.C.M. 1947, 82-4521(1), (3); amd. Sec. 1, Ch. 169, L. 1985;
amd. Sec. 2, Ch. 140, L. 1989; amd. Sec. 12, Ch. 489, L. 1991; amd. Sec. 1, Ch. 509, L. 1995.

2-7-515. Actions by governing bodies. (1) Upon receipt of the audit report, the
governing bodies of each audited local government entity shall review the contents and within
30 days shall notify the department in writing as to what action they plan to take on any
deficiencies or recommendations contained in the audit report. If no deficiencies or
recommendations appear in the audit report, notification is not required.

(2) Notification to the department shall include a statement by the governing bodies that
noted deficiencies or recommendations for improvement have been acted upon by adoption as
recommended, adoption with modification, or rejection.

(8) The local government entity shall adopt measures to correct the report findings and
submit a copy of the corrective action plan to the department and, if the local government entity
is a school district, shall also send a copy to the superintendent of public instruction. The
department shall notify the entity of the acceptance of the corrective measures. If the
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department and the local government entity fail to agree, a conference between the parties must
be held. Failure to resolve findings or implement corrective measures shall result in the
withholding of financial assistance in accordance with rules adopted by the department pending
resolution or compliance.

(4) In cases where a violation of law or nonperformance of duty is found on the part of an
officer, employee, or board, the officer, employee, or board must be proceeded against by the
attorney general or county, city, or town attorney as provided by law. If a written request to do so
1s received from the department, the county, city, or town attorney shall report the proceedings
instituted or to be instituted, relating to the violations of law and nonperformance of duty, to the
department within 30 days after receiving the request. If the county, city, or town attorney fails
or refuses to prosecute the case, the department may refer the case to the attorney general to
prosecute the case at the expense of the local government entity.

History: En.82-4521, 82-4522 by Secs. 7, 8, Ch. 380, L.. 1975; R.C.M. 1947, 82-4521(2), 82-4522; amd. Sec. 1,
Ch. 128, L. 1991; amd. Sec. 13, Ch. 489, L. 1991.

2-7-516. Audit fees. (1) The compensation to the independent auditor for conducting an
audit must be agreed upon by the governing body or managing or executive officer of the local
government entity and the independent auditor and must be paid in the manner that other
claims against the local government entity are paid.

(2) The compensation for an audit conducted by the department must be paid by the local
government entity to the state treasurer and be deposited in an enterprise fund to the credit of
the department.

History: En.82-4524 by Sec. 10, Ch. 380, L. 1975; R.C.M. 1947, 82-4524; amd. Sec. 4, Ch. 573, L. 1981; amd.
Sec. 3, Ch. 277, L. 1983; amd. Sec. 14, Ch. 489, L. 1991.

2-7-517. Penalty. (1) When a local government entity has failed to file a report as required
by 2-7-503(1), unless an extension has been granted by the department for good cause shown, or
to make the payment required by 2-7-514(2) within 60 days, the department may issue an order
stopping payment of any state financial assistance to the local government entity or may charge
alate payment penalty as adopted by rule. Upon receipt of the report or payment of the filing fee,
all financial assistance that was withheld under this section must be released and paid to the
local government entity.

(2) When a local government entity has failed to make payment as required by 2-7-516
within 60 days of receiving a bill for an audit, the department may issue an order stopping
payment of any state financial aid to the local government entity. Upon payment for the audit,
all financial aid that was withheld because of failure to make payment must be released and paid
to the local government entity.

History: En.Sec.6,Ch.573,L.1981;amd. Sec. 3, Ch. 3, L. 1985; amd. Sec. 15, Ch. 489, L. 1991; amd. Sec. 7,
Ch. 42, L. 1997.

2-7-518. Deposit of fees. All fees received from local government entities must be
deposited in the enterprise fund to the credit of the department of administration for

administration of Title 2, chapter 7, part 5.
History: En.Sec.7,Ch.573,L.1981; amd. Sec. 3, Ch. 277, L. 1983; amd. Sec. 1, Ch. 287, L. 1983; amd. Sec.
16, Ch. 489, L. 1991; amd. Sec. 9, Ch. 483, L. 2001.

2-7-519 and 2-7-520 reserved.

2-7-521. Publication. (1) (a) After the expiration of the 30-day period provided for in
2-7-515(1), the local government entity shall send a copy of each audit report to a newspaper of
general circulation in the area of the local government entity. However, each county audit report
must be sent to the official newspaper of the county.

(b) For an audit report of a county or an incorporated city or town, the county, city, or town
shall send to the appropriate newspaper a copy of a summary of significant findings regarding
the audit report. The summary, which may not exceed 800 words, must be prepared by the
independent auditor and contain a statement indicating that it is only a summary and is not
intended to be used as an audit report.

(2) For an audit report of a county or incorporated city or town, a newspaper is required to
publish only:

(a) the summary of significant findings provided for in subsection (1)(b); and
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(b) astatement to the effect that the audit report is on file in its entirety and open to public
inspection.

(3) For an audit report of a local government entity other than a county or incorporated city
or town, the newspaper is required to publish only the statement provided for in subsection (2)(b)
and a statement providing that the audited local government entity will send a copy of the audit
report to any interested person upon request.

(4) Publication costs must be borne by the audited local government entity.

History: En. 82-4523 by Sec. 9, Ch. 380, L. 1975; R.C.M. 1947, 82-4523; amd. Sec. 1, Ch. 386, L. 1983; amd.
Sec. 3, Ch. 140, L. 1989; amd. Sec. 1, Ch. 607, L. 1989; amd. Sec. 17, Ch. 489, L. 1991.

2-7-522. Report review. (1) The department shall determine whether the provisions of
this part have been complied with by the independent auditor.

(2) Upon receipt of the audit report from the local government entity the department shall
review the report. If the department determines the reporting requirements have not been met,
the department shall notify the local government entity and the independent auditor submitting
the report of the significant issues of noncompliance. The notification must include issuance of a
statement of deficiencies by the department. The department shall allow the independent
auditor 60 days to correct the identified deficiencies.

(8) If the corrections are not made within 60 days of the department’s notice, the
department shall notify the local government entity that the report has not been received.
Failure to submit a report shall result in the withholding of payment of the audit fee pending
resolution of the identified deficiencies or receipt of a corrected report.

(4) Upon review of the report, if the department determines the independent auditor has
issued a report that fails to meet the auditing standards referred to in 2-7-513 or contains false or
misleading information, the department shall notify the board.

(5) The department shall review the audit report findings and the response of the governing
body or executive or managing officer of the local government entity submitted under 2-7-515.
When the findings concern financial assistance, the department shall notify the state agency
that is responsible for disbursing the state or federal funding.

(6) The department must have access in its office to the working papers of the independent

auditor.
History: En. Sec. 18, Ch. 489, L. 1991.

CHAPTER 9
LIABILITY EXPOSURE AND INSURANCE COVERAGE

Part 1
Liability Exposure

2-9-101. Definitions. Asused in parts 1 through 3 of this chapter, the following definitions
apply:

(1) “Claim” means any claim against a governmental entity, for money damages only, that
any person is legally entitled to recover as damages because of personal injury or property
damage caused by a negligent or wrongful act or omission committed by any employee of the
governmental entity while acting within the scope of employment, under circumstances where
the governmental entity, if a private person, would be liable to the claimant for the damages
under the laws of the state. For purposes of this section and the limit of liability contained in
2-9-108, all claims that arise or derive from personal injury to or death of a single person, or
damage to property of a person, regardless of the number of persons or entities claiming
damages, are considered one claim.

(2) (a) “Employee” means an officer, employee, or servant of a governmental entity,
including elected or appointed officials, and persons acting on behalf of the governmental entity
in any official capacity temporarily or permanently in the service of the governmental entity
whether with or without compensation.
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(b) The term does not mean a person or other legal entity while acting in the capacity of an
independent contractor under contract to the governmental entity to which parts 1 through 3
apply in the event of a claim.

(3) “Governmental entity” means the state and political subdivisions.

(4) “Personal injury” means any injury resulting from libel, slander, malicious prosecution,
or false arrest and any bodily injury, sickness, disease, or death sustained by any person and
caused by an occurrence for which the state may be held liable.

(5) “Political subdivision” means any county, city, municipal corporation, school district,
special improvement or taxing district, or other political subdivision or public corporation.

(6) “Property damage” means injury or destruction to tangible property, including loss of
use of the property, caused by an occurrence for which the state may be held liable.

(7) “State” means the state of Montana or any office, department, agency, authority,
commission, board, institution, hospital, college, university, or other instrumentality of the

state.

History: (1)En. Sec. 2, Ch. 380, L. 1973; Sec. 82-4302, R.C.M. 1947; (2)En. 82-4334 by Sec. 8, Ch. 189, L.
1977; Sec. 82-4334, R.C.M. 1947; R.C.M. 1947, 82-4302, 82-4334(3); amd. Sec. 3, Ch. 675, L. 1983; amd. Sec. 1, Ch.
389, L. 1985; amd. Secs. 1, 3, Ch. 22, Sp. L. June 1986; amd. Sec. 54, Ch. 61, L. 2007.

Compiler’s Comments

2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

2-9-102. Governmental entities liable for torts except as specifically provided by
legislature. Every governmental entity is subject to liability for its torts and those of its
employees acting within the scope of their employment or duties whether arising out of a
governmental or proprietary function except as specifically provided by the legislature under

Article II, section 18, of The Constitution of the State of Montana.
History: En. Sec. 10, Ch. 380, L. 1973; amd. Sec. 1, Ch. 189, L. 1977; R.C.M. 1947, 82-4310.

2-9-103. Actions under invalid law or rule — same as if valid — when. (1) If an
officer, agent, or employee of a governmental entity acts in good faith, without malice or
corruption, and under the authority of law and that law is subsequently declared invalid as in
conflict with the constitution of Montana or the constitution of the United States, that officer,
agent, or employee, any other officer, agent, or employee of the represented governmental entity,
or the governmental entity is not civilly liable in any action in which the individuals or
governmental entity would not have been liable if the law had been valid.

(2) If an officer, agent, or employee of a governmental entity acts in good faith, without
malice or corruption, and under the authority of a duly promulgated rule or ordinance and that
rule or ordinance is subsequently declared invalid, that officer, agent, or employee, any other
officer, agent, or employee of the represented governmental entity, or the governmental entity is
not civilly liable in any action in which liability would not attach if the rule or ordinance had been

valid.
History: En. 82-4333 by Sec. 7, Ch. 189, L. 1977; R.C.M. 1947, 82-4333; amd. Sec. 7, Ch. 184, L. 1979; amd.
Sec. 55, Ch. 61, L. 2007.

Compiler’s Comments

2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

2-9-105. State or other governmental entity immune from exemplary and
punitive damages. The state and other governmental entities are immune from exemplary
and punitive damages.

History: En. 82-4332 by Sec. 6, Ch. 189, L. 1977; R.C.M. 1947, 82-4332.

2-9-108. Limitation on governmental liability for damages in tort. (1) The state, a
county, municipality, taxing district, or any other political subdivision of the state is not liable in
tort action for damages suffered as a result of an act or omission of an officer, agent, or employee
of that entity in excess of $750,000 for each claim and $1.5 million for each occurrence.

(2) The state, a county, municipality, taxing district, or any other political subdivision of the
state is not liable in tort action for damages suffered as a result of negligence of an officer, agent,
or employee of that entity by a person while the person was confined in or was otherwise in or on
the premises of a correctional or detention institution or facility to serve a sentence imposed
upon conviction of a criminal offense. The immunity granted by this subsection does not extend
to serious bodily injury or death resulting from negligence or to damages resulting from medical
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malpractice, gross negligence, willful or wanton misconduct, or an intentional tort. This
subsection does not create an exception from the dollar limitations provided for in subsection (1).
(3) An insurer is not liable for excess damages unless the insurer specifically agrees by
written endorsement to provide coverage to the governmental agency involved in amounts in
excess of a limitation stated in this section, in which case the insurer may not claim the benefits
of the limitation specifically waived.
History: En. Sec. 2, Ch. 22, Sp. L. June 1986; amd. Sec. 1, Ch. 337, L. 1997.

2-9-109 and 2-9-110 reserved.

2-9-111. Immunity from suit for legislative acts and omissions. (1) As used in this
section:

(a) the term “governmental entity” means only the state, counties, municipalities, school
districts, and any other local government entity or local political subdivision vested with
legislative power by statute;

(b) the term “legislative body” means only the legislature vested with legislative power by
Article V of The Constitution of the State of Montana and that branch or portion of any other
local governmental entity or local political subdivision empowered by law to consider and enact
statutes, charters, ordinances, orders, rules, policies, resolutions, or resolves;

(¢) (@) the term “legislative act” means:

(A) actionsby alegislative body that result in creation of law or declaration of public policy;

(B) other actions of the legislature authorized by Article V of The Constitution of the State
of Montana; or

(C) actions by a school board that result in adoption of school board policies pursuant to
20-3-323(1);

(11) the term legislative act does not include administrative actions undertaken in the
execution of a law or public policy.

(2) A governmental entity is immune from suit for a legislative act or omission by its
legislative body, or any member or staff of the legislative body, engaged in legislative acts.

(3) Any member or staff of a legislative body is immune from suit for damages arising from
the lawful discharge of an official duty associated with legislative acts of the legislative body.

(4) The acquisition of insurance coverage, including self-insurance or group self-insurance,
by a governmental entity does not waive the immunity provided by this section.

(5) The immunity provided for in this section does not extend to:

(a) any tort committed by the use of a motor vehicle, aircraft, or other means of
transportation; or

(b) any act or omission that results in or contributes to personal injury or property damage
caused by contamination or other alteration of the physical, chemical, or biological properties of
surface water or ground water, for which a cause of action exists in statutory or common law or at
equity. This subsection (b) does not create a separate or new cause of action.

History: En. 82-4328 by Sec. 2, Ch. 189, L. 1977; R.C.M. 1947, 82-4328; amd. Sec. 1, Ch. 818, L. 1991; amd.
Sec. 1, Ch. 821, L. 1991.

2-9-112. Immunity from suit for judicial acts and omissions. (1) The state and other
governmental units are immune from suit for acts or omissions of the judiciary.

(2) A member, officer, or agent of the judiciary is immune from suit for damages arising
from the lawful discharge of an official duty associated with judicial actions of the court.

(3) The judiciary includes those courts established in accordance with Article VII of The
Constitution of the State of Montana.

History: En. 82-4329 by Sec. 3, Ch. 189, L. 1977; R.C.M. 1947, 82-4329; amd. Sec. 56, Ch. 61, L. 2007.
Compiler’s Comments

2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

2-9-113. Immunity from suit for certain gubernatorial actions. The state and the
governor are immune from suit for damages arising from the lawful discharge of an official duty

associated with vetoing or approving bills or in calling sessions of the legislature.
History: En. 82-4330 by Sec. 4, Ch. 189, L. 1977; R.C.M. 1947, 82-4330.

2-9-114. Immunity from suit for certain actions by local elected executives. A local
governmental entity and the elected executive officer thereof are immune from suit for damages
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arising from the lawful discharge of an official duty associated with vetoing or approving

ordinances or other legislative acts or in calling sessions of the legislative body.
History: En. 82-4331 by Sec. 5, Ch. 189, L. 1977; R.C.M. 1947, 82-4331.

Part 2
Comprehensive State Insurance Plan

2-9-201. Comprehensive insurance plan for state. (1) The department of
administration is responsible for the acquisition and administration of all the insurance
purchased for protection of the state, as defined in 2-9-101.

(2) The department of administration shall, after consultation with the departments,
agen(:les commissions, and other instrumentalities of the state, prov1de a comprehensive
insurance plan for the state providing insurance coverage to the state in amounts determined
and set by the department of administration and may purchase, renew, cancel, and modify all
policies according to the comprehensive insurance plan. The plan may include property,
casualty, liability, crime, fidelity, and any such other policies of insurance as the department of
administration may from time to time deem reasonable and prudent.

(8) The department of administration may in its discretion elect to utilize a deductible
insurance plan, either wholly or in part.

(4) Only the department of administration may procure insurance under parts 1 through 3
of this chapter except as otherwise provided herein.

(5) All offices, departments, agencies, authorities, commissions, boards, institutions,
hospitals, colleges, universities, and other instrumentalities of the state hereafter called state
participants shall comply with parts 1 through 3 and the insurance plan developed by the
department of administration.

History: (1)thru (3)En. Sec. 3, Ch. 380,L.1973; amd. Sec. 1, Ch. 143, L.1974; amd. Sec. 1, Ch. 360, L. 1977;
Sec. 82-4303, R.C.M. 1947; (4), (5)En. Sec. 4, Ch. 380, L. 1973; Sec. 82-4304, R.C.M. 1947; R.C.M. 1947, 82-4303,
82-4304.

2-9-202. Apportionment of costs — creation of deductible reserve. (1) The
department of administration shall apportion the costs of all insurance purchased under 2-9-201
to the individual state participants, and the costs must be paid to the department subject to
appropriations by the legislature.

(2) The department, if it elects to use a deductible insurance plan, is authorized to charge
the individual state participants an amount equal to the cost of a full-coverage insurance plan
until such time as a deductible reserve is established. In each subsequent year, the department
may charge a sufficient amount over the actual cost of the deductible insurance to replenish the
deductible reserves.

(3) The department may accumulate a self-insurance reserve fund sufficient to provide
self-insurance for all liability coverages that in its discretion the department considers should be
self-insured. Payments into the self-insurance reserve fund must be made from a legislative
appropriation for that purpose. Proceeds of the fund must be used by the department to pay
claims under parts 1 through 3 of this chapter. Expenditures for actual and necessary expenses
required for the efficient administration of the fund must be made from temporary
appropriations, as described in 17-7-501(1) or (2), made for that purpose.

(4) Money in reserve funds established under this section that is not needed to meet

expected expenditures must be invested and all proceeds of the investment credited to the fund.
History: En. Sec. 5, Ch. 380, L. 1973; amd. Sec. 2, Ch. 360, L. 1977; R.C.M. 1947, 82-4305; amd. Sec. 3, Ch.
703, L. 1985; amd. Sec. 1, Ch. 532, L. 1997.

2-9-203 through 2-9-210 reserved.

2-9-211. Political subdivision insurance. (1) All political subdivisions of the state may
procure insurance separately or jointly with other subdivisions and may elect to use a deductible
or self-insurance plan, wholly or in part. Political subdivisions that elect to procure insurance
jointly (pooled fund) under this section may obtain excess coverage from a surplus lines insurer
without proceeding under the provisions of 33-2-302(1)(b) through (1)(d). Political subdivisions
that are not in a pooled fund may obtain excess coverage from a surplus lines insurer without
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proceeding under the provisions of 33-2-302(1)(b) through (1)(d) only if the insurer carries an A
rating or better by a nationally recognized rating company oris a Lloyd’s of London underwriter.

(2) A political subdivision that elects to establish a deductible plan may establish a
deductible reserve separately or jointly with other subdivisions.

(3) A political subdivision that elects to establish a self-insurance plan may accumulate a
self-insurance reserve fund, separately or jointly with other subdivisions, sufficient to provide
self-insurance for all liability coverages that, in its discretion, the political subdivision considers
should be self-insured. Payments into the reserve fund must be made from local legislative
appropriations for that purpose or from the proceeds of bonds or notes authorized by subsection
(5). Proceeds of the fund may be used only to pay claims under parts 1 through 3 of this chapter
and for actual and necessary expenses required for the efficient administration of the fund.

(4) Money in reserve funds established under this section not needed to meet expected
expenditures must be invested, and all proceeds of the investment must be credited to the fund.

(5) A political subdivision may issue and sell its bonds or notes for purposes of funding a
self-insurance or deductible reserve fund and costs incident to the reserve fund in an amount not
exceeding 0.18% of the total assessed value of taxable property, determined as provided in
15-8-111, within the political subdivision as of the date of issuance. The bonds or notes must be
authorized by resolution of the governing body, are payable from the taxes authorized by
2-9-212, may be sold at public or private sale, do not constitute debt within the meaning of any
statutory debt limitation, and may contain other terms and provisions as the governing body
determines. Two or more political subdivisions may agree pursuant to an interlocal agreement
to exercise their respective borrowing powers under this section jointly and may authorize a joint
board created pursuant to the agreement to exercise powers on their behalf.

History: En.Sec.6,Ch.380,L.1973;amd. Sec. 3, Ch. 360,L.1977; R.C.M. 1947, 82-4306; amd. Sec. 1, Ch. 3,
Sp. L. March 1986; amd. Sec. 1, Ch. 68, L. 1995; amd. Sec. 1, Ch. 29, L. 2001; amd. Sec. 1, Ch. 191, L. 2005.

2-9-212. Political subdivision tax levy to pay premiums. (1) Subject to 15-10-420 and
subsection (2) of this section, a political subdivision, except for a school district, may levy an
annual property tax in the amount necessary to fund the premium for insurance, deductible
reserve fund, and self-insurance reserve fund as authorized in this section and to pay the
principal and interest on bonds or notes issued pursuant to 2-9-211(5).

(2) (a) Ifapolitical subdivision made contributions for group benefits under 2-18-703 on or
before July 1, 2001, the increase in the political subdivision’s property tax levy for the political
subdivision’s premium contributions for group benefits under 2-18-703 beyond the amount of
contributions in effect at the beginning of the last fiscal year is not subject to the mill levy
calculation limitation provided for in 15-10-420. Levies implemented under this section must be
calculated separately from the mill levies calculated under 15-10-420 and are not subject to the
inflation factor described in 15-10-420(1)(a). If tax-billing software is capable, the county
treasurer shall list separately the cumulative mill levy or dollar amount on the tax notice sent to
each taxpayer under 15-16-101(2). The amount must also be reported to the department of
administration pursuant to 7-6-4003. The mill levy must be described as the permissive medical
levy.

(b) Each year prior to implementing a levy under subsection (2)(a), after notice of the
hearing given under 7-1-2121 or 7-1-4127, a public hearing must be held regarding any proposed
increases.

(¢) A levy under this section in the previous year may not be included in the amount of
property taxes that a governmental entity is authorized to levy for the purposes of determining
the amount that the governmental entity may assess under the provisions of 15-10-420(1)(a).
When a levy under this section decreases or is no longer levied, the revenue may not be combined
with the revenue determined in 15-10-420(1)(a).

History: En.Sec.9, Ch.380,L.1973;amd. Sec.4, Ch. 360, L. 1977; R.C.M. 1947, 82-4309; amd. Sec. 2, Ch. 3,

Sp. L. March 1986; amd. Sec. 1, Ch. 568, L. 1991; amd. Sec. 2, Ch. 584, L. 1999; amd. Sec. 1, Ch. 511, L. 2001; amd.
Sec. 1, Ch. 529, L. 2003.
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Part 3
Claims and Actions

2-9-301. Filing of claims against state and political subdivisions — disposition by
state agency as prerequisite. (1) All claims against the state arising under the provisions of
parts 1 through 3 of this chapter must be presented in writing to the department of
administration.

(2) A complaint based on a claim subject to the provisions of subsection (1) may not be filed
in district court unless the claimant has first presented the claim to the department of
administration and the department has finally denied the claim. The department must grant or
deny the claim in writing within 120 days after the claim is presented to the department. The
failure of the department to make final disposition of a claim within 120 days after it is presented
to the department must be considered a final denial of the claim for purposes of this subsection.
Upon the department’s receipt of the claim, the statute of limitations on the claim is tolled for
120 days. The provisions of this subsection do not apply to claims that may be asserted under
Title 25, chapter 20, by third-party complaint, cross-claim, or counterclaim.

(3) All claims against a political subdivision arising under the provisions of parts 1 through
3 shall be presented to and filed with the clerk or secretary of the political subdivision.

History: (1)En. Sec. 11, Ch. 380, L. 1973; amd. Sec. 1, Ch. 361, L. 1975; amd. Sec. 5, Ch. 360, L. 1977; Sec.
82-4311, R.C.M. 1947; (2)En. Sec. 12, Ch. 380, L. 1973; amd. Sec. 6, Ch. 360, L. 1977; Sec. 82-4312, R.C.M. 1947;
R.C.M. 1947, 82-4311, 82-4312; amd. Sec. 1, Ch. 507, L. 1987; amd. Sec. 1, Ch. 494, L. 1991.

2-9-302. Time for filing — limitation of actions. A claim against the state or a political

subdivision is subject to the limitation of actions provided by law.
History: En. 82-4312.1 by Sec. 7, Ch. 360, L. 1977; R.C.M. 1947, 82-4312.1.

2-9-303. Compromise or settlement of claim against state. (1) The department of
administration may compromise and settle any claim allowed by parts 1 through 3 of this
chapter, subject to the terms of insurance, if any. A settlement from the self-insurance reserve
fund or deductible reserve fund exceeding $10,000 must be approved by the district court of the
first judicial district except when suit has been filed in another judicial district, in which case the
presiding judge shall approve the compromise settlement.

(2) All terms, conditions, and details of the governmental portion of a compromise or
settlement agreement entered into or approved pursuant to subsection (1) are public records
available for public inspection unless a right of individual privacy clearly exceeds the merits of
public disclosure.

History: En.Sec. 19, Ch. 380, L. 1973; amd. Sec. 9, Ch. 360, L. 1977; R.C.M. 1947, 82-4319; amd. Sec. 1, Ch.
63, L. 1981; amd. Sec. 1, Ch. 97, L. 1987; amd. Sec. 1, Ch. 111, L. 1987; amd. Sec. 1, Ch. 172, L. 2001.

2-9-304. Compromise or settlement of claim against political subdivision. (1) The
governing body of each political subdivision, after conferring with its legal officer or counsel, may
compromise and settle any claim allowed by parts 1 through 3 of this chapter, subject to the
terms of insurance, if any.

(2) All terms, conditions, and details of the governmental portion of a compromise or
settlement agreement entered into pursuant to subsection (1) are public records available for
public inspection unless a right of individual privacy clearly exceeds the merits of public
disclosure.

History: En.Sec. 18, Ch. 380, L.1973; amd. Sec. 8, Ch. 360, L. 1977; R.C.M. 1947, 82-4318; amd. Sec. 2, Ch.
111, L. 1987; amd. Sec. 1, Ch. 103, L. 1995; amd. Sec. 2, Ch. 172, L. 2001.

2-9-305. Immunization, defense, and indemnification of employees. (1) It is the
purpose of this section to provide for the immunization, defense, and indemnification of public
officers and employees civilly sued for their actions taken within the course and scope of their
employment.

(2) Inanynoncriminal action brought against any employee of a state, county, city, town, or
other governmental entity for a negligent act, error, or omission, including alleged violations of
civil rights pursuant to 42 U.S.C. 1983, or other actionable conduct of the employee committed
while acting within the course and scope of the employee’s office or employment, the
governmental entity employer, except as provided in subsection (6), shall defend the action on
behalf of the employee and indemnify the employee.
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(3) Upon receiving service of a summons and complaint in a noncriminal action against an
employee, the employee shall give written notice to the employee’s supervisor requesting that a
defense to the action be provided by the governmental entity employer. If the employee is an
elected state official or other employee who does not have a supervisor, the employee shall give
notice of the action to the legal officer or agency of the governmental entity defending the entity
in legal actions of that type. Except as provided in subsection (6), the employer shall offer a
defense to the action on behalf of the employee. The defense may consist of a defense provided
directly by the employer. The employer shall notify the employee, within 15 days after receipt of
notice, whether a direct defense will be provided. If the employer refuses or is unable to provide a
direct defense, the defendant employee may retain other counsel. Except as provided in
subsection (6), the employer shall pay all expenses relating to the retained defense and pay any
judgment for damages entered in the action that may be otherwise payable under this section.

(4) In any noncriminal action in which a governmental entity employee is a party
defendant, the employee must be indemnified by the employer for any money judgments or legal
expenses, including attorney fees either incurred by the employee or awarded to the claimant, or
both, to which the employee may be subject as a result of the suit unless the employee’s conduct
falls within the exclusions provided in subsection (6).

(5) Recovery against a governmental entity under the provisions of parts 1 through 3 of this
chapter constitutes a complete bar to any action or recovery of damages by the claimant, by
reason of the same subject matter, against the employee whose negligence or wrongful act, error,
omission, or other actionable conduct gave rise to the claim. In an action against a governmental
entity, the employee whose conduct gave rise to the suit is immune from liability by reasons of
the same subject matter if the governmental entity acknowledges or is bound by a judicial
determination that the conduct upon which the claim is brought arises out of the course and
scope of the employee’s employment, unless the claim constitutes an exclusion provided in
subsections (6)(b) through (6)(d).

(6) In anoncriminal action in which a governmental entity employee is a party defendant,
the employee may not be defended or indemnified by the employer for any money judgments or
legal expenses, including attorney fees, to which the employee may be subject as a result of the
suit if a judicial determination is made that:

(a) theconduct upon which the claim is based constitutes oppression, fraud, or malice or for
any other reason does not arise out of the course and scope of the employee’s employment;

(b) the conduct of the employee constitutes a criminal offense as defined in Title 45,
chapters 4 through 7;

(c) the employee compromised or settled the claim without the consent of the government
entity employer; or

(d) the employee failed or refused to cooperate reasonably in the defense of the case.

(7) If a judicial determination has not been made applying the exclusions provided in
subsection (6), the governmental entity employer may determine whether those exclusions
apply. However, if there is a dispute as to whether the exclusions of subsection (6) apply and the
governmental entity employer concludes that it should clarify its obligation to the employee
arising under this section by commencing a declaratory judgment action or other legal action,
the employer is obligated to provide a defense or assume the cost of the defense of the employee
until a final judgment is rendered in that action holding that the employer did not have an
obligation to defend the employee. The governmental entity employer does not have an
obligation to provide a defense to the employee in a declaratory judgment action or other legal

action brought against the employee by the employer under this subsection.

History: (1)En. 82-4322.1 by Sec. 1, Ch. 239, L. 1974; Sec. 82-4322.1, R.C.M. 1947; (2) thru (4)En. Sec. 23,
Ch. 380, L. 1973; amd. Sec. 2, Ch. 239, L. 1974; Sec. 82-4323, R.C.M. 1947; R.C.M. 1947, 82-4322.1, 82-4323; amd.
Sec. 1, Ch. 530, L. 1983; amd. Sec. 57, Ch. 61, L. 2007.

Compiler’s Comments

2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

2-9-306. Construction of policy conditions — customary exclusions. Any insurance
policy, rider, or endorsement issued and purchased after July 1, 1973, to insure against any risk
which may arise as a result of the application of parts 1 through 3 of this chapter which contains
any condition or provision not in compliance with the requirements of parts 1 through 3 shall not
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be rendered invalid thereby but shall be construed and applied in accordance with such
conditions and provisions as would have applied had such policy, rider, or endorsement been in
full compliance with parts 1 through 3, provided the policy is otherwise valid. This section may
not be construed to prohibit any such insurance policy, rider, or endorsements from containing
standard and customary exclusions of coverages that the department of administration
considers reasonable and prudent upon considering the availability and the cost of such

insurance coverages.
History: En. Sec. 8, Ch. 380, L. 1973; R.C.M. 1947, 82-4308; amd. Sec. 8, Ch. 184, L. 1979.

2-9-307 through 2-9-310 reserved.

2-9-311. Jurisdiction of district court — rules of procedure. The district court shall
have jurisdiction over any action brought under parts 1 through 3 of this chapter, and such
actions shall be governed by the Montana Rules of Civil Procedure insofar as they are consistent

with such parts.
History: En. Sec. 20, Ch. 380, L. 1973; R.C.M. 1947, 82-4320.

2-9-312. Renumbered 25-2-126(1) and (3). Sec. 18(2), Ch. 432, L. 1985.

2-9-313. Service of process on state. In all actions against the state arising under this
chapter, the state must be named the defendant and the summons and complaint must be served
on the director of the department of administration in addition to service required by Rule
4D(2)(h), M.R.Civ.P. The state shall serve an answer within 40 days after service of the

summons and complaint.
History: En.Sec. 22, Ch. 380,L.1973; R.C.M. 1947, 82-4322; amd. Sec. 1, Ch. 604, L.. 1979; amd. Sec. 1, Ch.
3, L. 1993.

2-9-314. Court approval of attorney fees. (1) When an attorney represents or acts on
behalf of a claimant or any other party on a tort claim against the state or a political subdivision
of the state, the attorney shall file with the claim a copy of the contract of employment showing
specifically the terms of the fee arrangement between the attorney and the claimant.

(2) The district court may regulate the amount of the attorney fees in any tort claim against
the state or a political subdivision of the state. In regulating the amount of the fees, the court
shall consider the time the attorney was required to spend on the case, the complexity of the case,
and any other relevant matter the court may consider appropriate.

(3) Attorney fees regulated under this section must be made a part of the court record and
are open to the public.

(4) If an attorney violates a provision of this section, a rule of court adopted under this
section, or an order fixing attorney fees under this section, the attorney forfeits the right to any

fees that the attorney may have collected or been entitled to collect.
History: En. 82-4316.1 by Sec. 1, Ch. 188, L. 1977; R.C.M. 1947, 82-4316.1; amd. Sec. 58, Ch. 61, L. 2007.

Compiler’s Comments

2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

2-9-315. Recovery from appropriations if no insurance. In the event noinsurance has
been procured by the state to pay a claim or judgment arising under the provisions of parts 1
through 3 of this chapter, the claim or judgment shall be paid from the next appropriation of the

state instrumentality whose tortious conduct gave rise to the claim.
History: En. Sec. 25, Ch. 380, L. 1973; R.C.M. 1947, 82-4325.

2-9-316. Judgments against governmental entities. A political subdivision of the state
shall satisfy a final judgment or settlement out of funds that may be available from the following
sources:

(1) insurance;

(2) the general fund or any other funds legally available to the governing body;

(3) a property tax, otherwise properly authorized by law, collected by a special levy
authorized by law, in an amount necessary to pay any unpaid portion of the judgment or
settlement;

(4) proceeds from the sale of bonds issued by a county, city, or school district for the purpose
of deriving revenue for the payment of the judgment or settlement liability. The governing body
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of a county, city, or school district may issue bonds pursuant to procedures established by law.
Property taxes may be levied to amortize the bonds.

History: En. 82-4335 by Sec. 10, Ch. 360, L. 1977; R.C.M. 1947, 82-4335(1); amd. Sec. 3, Ch. 213, L. 1989;
amd. Sec. 1, Ch. 23, L. 1999; amd. Sec. 38, Ch. 278, L. 2001; amd. Sec. 5, Ch. 574, L. 2001.

2-9-317. No interest if judgment paid within two years — exception. Except as
provided in 18-1-404(1)(b), if a governmental entity pays a judgment within 2 years after the day
on which the judgment is entered, no penalty or interest may be assessed against the
governmental entity.

History: En.82-4335by Sec.10,Ch. 360,1.1977; R.C.M. 1947, 82-4335(2); amd. Sec. 2, Ch. 508, L. 1997.

2-9-318. Attachment and execution. No levy of attachment or writ of execution shall
issue against any property of a governmental entity for the security or collection of any claim or

judgment against any governmental entity under parts 1 through 3 of this chapter.
History: En. Sec. 28, Ch. 380, L. 1973; R.C.M. 1947, 82-4327.

Part 5
General Provisions Related to Official Bonds

2-9-501. Application — bonds excepted. The provisions of this part apply to the official
bond of any executor, administrator, or guardian or to the bond or undertaking of any person
when by law a bond or undertaking is required, except county, town, or township officers and
state officers and employees.

History: En. Sec. 1084, Pol. C. 1895; amd. Sec. 7, p. 82, L. 1899; re-en. Sec. 412, Rev. C. 1907; re-en. Sec.

503, R.C.M. 1921; Cal. Pol. C. Sec. 981; amd. Sec. 1, Ch. 17, L. 1935; re-en. Sec. 503, R.C.M. 1935; amd. Sec. 7, Ch.
134, L. 1941; amd. Sec. 8, Ch. 177, L. 1965; R.C.M. 1947, 6-331; amd. Sec. 1, Ch. 209, L. 2005.

2-9-502. Bonds of deputies. Every officer or body appointing a deputy, clerk, or
subordinate officer may require an official bond to be given by the person appointed and may fix
the amount thereof.

History: En.Sec. 1088, Pol. C. 1895; re-en. Sec. 416, Rev. C. 1907; re-en. Sec. 507, R.C.M. 1921; Cal. Pol. C.
Sec. 985; re-en. Sec. 507, R.C.M. 1935; R.C.M. 1947, 6-335.

2-9-503. Bond of appointee. Any person appointed to fill a vacancy, before entering upon
the duties of the office, must give a bond corresponding in substance and form with the bond
required of the officer originally elected or appointed, as herein provided.

History: En.Sec.1074,Pol. C. 1895;re-en. Sec. 402, Rev. C. 1907; re-en. Sec. 493, R.C.M. 1921; Cal. Pol. C.
Sec. 971; re-en. Sec. 493, R.C.M. 1935; R.C.M. 1947, 6-324.

2-9-504. Conditions, form, and signatures. (1) The condition of an official bond must be
that the principal shall well, truly, and faithfully perform all official duties required of the
principal by law and also any additional duties that may be imposed on the principal by any law
of the state subsequently enacted and that the principal will account for, pay over, and deliver to
the person or officer entitled to receive all money or other property that the principal receives as
an officer.

(2) The principal and sureties upon an official bond are liable for the neglect, default, or
misconduct in office of any deputy, clerk, or employee appointed or employed by the principal.

(3) Official bonds must be signed and executed by the principal and two or more sureties or
by the principal and one or more surety companies organized under the laws of this state or
licensed to do business in this state.

(4) Official bonds must be joint and several and made payable to the state of Montana in the
amount and with the conditions required by this part or the law creating or regulating the duties
of the office.

History: (1) thru (3)En. Sec. 1057, Pol. C. 1895; amd. Sec. 2, p. 79, L. 1899; re-en. Sec. 384, Rev. C. 1907;
re-en. Sec. 475, R.C.M. 1921; Cal. Pol. C. Sec. 954; re-en. Sec. 475, R.C.M. 1935; Sec. 6-306, R.C.M. 1947; (4)En.

Sec. 1061, Pol. C. 1895; re-en. Sec. 388, Rev. C. 1907; re-en. Sec. 479, R.C.M. 1921; Cal. Pol. C. Sec. 958; re-en.
Sec. 479, R.C.M. 1935; Sec. 6-310, R.C.M. 1947; R.C.M. 1947, 6-306, 6-310; amd. Sec. 59, Ch. 61, L. 2007.

Compiler’s Comments

2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

2-9-505. Bonds of receivers, assignees — payable to state. All bonds or undertakings
given by trustees, receivers, assignees, or officers of a court in an action or proceeding for the
faithful discharge of their duties, where it is not otherwise provided, must be in the name of and

2007 School Laws of Montana



95 LIABILITY EXPOSURE AND INSURANCE COVERAGE 2-9-511

payable to the state and, upon the order of the court where such action or proceeding is pending,

may be prosecuted for the benefit of any and all interested therein.
History: En.Sec.1085,Pol. C. 1895;re-en. Sec. 413, Rev. C. 1907; re-en. Sec. 504, R.C.M. 1921; Cal. Pol. C.
Sec. 982; re-en. Sec. 504, R.C.M. 1935; R.C.M. 1947, 6-332.

2-9-506. Approval, filing, record, and custody. (1) The approval of every official bond
must be endorsed thereon and signed by the officer approving the same. No officer with whom
any official bond is required to be filed must file such bond until approved.

(2) Every official bond must be filed in the proper office within the time prescribed for filing
the oath unless otherwise expressly provided by statute.

(3) Official bonds must be recorded in a book kept for the purpose and entitled “Record of
Official Bonds”.

(4) Every officer with whom official bonds are filed must carefully keep and preserve the
same and give certified copies thereof to any person demanding the same upon being paid the
same fees as are allowable by law for certified copies of papers in other cases.

History: (1)Ap. p. Sec. 1055, Pol. C. 1895; re-en. Sec. 382, Rev. C. 1907; re-en. Sec. 473, R.C.M. 1921; Cal.
Pol. C. Sec. 952; re-en. Sec. 473, R.C.M. 1935; Sec. 6-304, R.C.M. 1947; Ap. p. Sec. 1056, Pol. C. 1895; re-en. Sec.
383, Rev. C. 1907; re-en. Sec. 474, R.C.M. 1921; Cal. Pol. C. Sec. 953; re-en. Sec. 474, R.C.M. 1935; Sec. 6-305,
R.C.M. 1947; (2)En. Sec. 1050, Pol. C. 1895; re-en. Sec. 377, Rev. C. 1907; re-en. Sec. 468, R.C.M. 1921; Cal. Pol.
C.Sec. 947; re-en. Sec. 468, R.C.M. 1935; Sec. 6-301, R.C.M. 1947; (3)En. Sec. 1054, Pol. C. 1895; re-en. Sec. 381,
Rev. C. 1907; re-en. Sec. 472, R.C.M. 1921; Cal. Pol. C. Sec. 951; re-en. Sec. 472, R.C.M. 1935; Sec. 6-303, R.C.M.
1947; (4)En. Sec. 1060, Pol. C. 1895; re-en. Sec. 387, Rev. C. 1907; re-en. Sec. 478, R.C.M. 1921; Cal. Pol. C. Sec.
957; re-en. Sec. 478, R.C.M. 1935; Sec. 6-309, R.C.M. 1947; R.C.M. 1947, 6-301, 6-303, 6-304, 6-305, 6-309.

2-9-507. Sureties’ qualifications. (1) The individual sureties on all official bonds shall
justify, before an officer authorized to administer oaths, by an affidavit to the effect that they are
residents and householders or freeholders within the state and that each is worth the sum for
which the individual becomes surety in the bond over and above the individual’s just debts and
liabilities, exclusive of property exempt from execution.

(2) A surety company or corporation organized under or that has complied with the laws of
this state and that has been duly licensed to do business in this state may not be required to
justify as a surety. A company or corporation may not be accepted as a surety in a case when its
liabilities exceed its assets, as ascertained in the manner provided by law.

(3) A member of the board of county commissioners may not be accepted as a surety upon
the official bond of any county, township, or school district officer in the commissioner’s county,

and a county officer may not be a surety upon the official bond of any other county officer.

History: En. Sec. 1058, Pol. C. 1895; amd. Sec. 3, p. 80, L.. 1899; re-en. Sec. 385, Rev. C. 1907; re-en. Sec.
476, R.C.M. 1921; Cal. Pol. C. Sec. 955; re-en. Sec. 476, R.C.M. 1935; R.C.M. 1947, 6-307; amd. Sec. 60, Ch. 61, L.
2007.

Compiler’s Comments
2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.
2-9-508 through 2-9-510 reserved.

2-9-511. Extent of sureties’ liability — when less than full. (1) An official bond
executed by any officer pursuant to law is in force and obligatory upon the principal and sureties
for any and all breaches of the conditions of the bond committed during the time the officer
continues to discharge any of the duties of or hold the office and whether the breaches are
committed or suffered by the principal officer or the officer’s deputy or clerk.

(2) A surety bond is in force and obligatory upon the principal and sureties for the faithful
discharge of all duties that may be required of the officer by any law enacted subsequently to the
execution of the bond, and that condition must be expressed in the bond.

(3) When the penal sum of a bond required to be given amounts to more than $1,000, the
sureties may become severally liable for portions not less than $500, making in the aggregate a
liability of double the amount named as the penal sum of the bond. If a bond is forfeited, an action
may be brought on the bond against any or all of the obligors and judgment may be entered
against them, either jointly or severally, as they may be liable. The judgment may not be entered
against a surety severally bound for a greater sum than that for which the surety is specially
liable by the terms of the bond. Each surety is liable to contribute to the cosureties in proportion
to the amount for which the surety is liable.
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History: (1)En.Sec.1062, Pol. C. 1895;re-en. Sec. 389, Rev. C.1907; re-en. Sec. 480, R.C.M. 1921; Cal. Pol.
C.Sec. 959; re-en. Sec. 480, R.C.M. 1935; Sec. 6-311, R.C.M. 1947; (2)En. Sec. 1063, Pol. C. 1895; re-en. Sec. 390,
Rev. C. 1907; re-en. Sec. 481, R.C.M. 1921; Cal. Pol. C. Sec. 960; re-en. Sec. 481, R.C.M. 1935; Sec. 6-312, R.C.M.
1947; (3)En. Sec. 1059, Pol. C. 1895; amd. Sec. 1, p. 112, L. 1897; amd. Sec. 4, p. 80, L. 1899; re-en. Sec. 386, Rev.
C.1907; re-en. Sec. 477, R.C.M. 1921; Cal. Pol. C. Sec. 956; re-en. Sec. 477, R.C.M. 1935; Sec. 6-308, R.C.M. 1947;
R.C.M. 1947, 6-308, 6-311, 6-312; amd. Sec. 61, Ch. 61, L. 2007.

Compiler’s Comments

2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

2-9-512. Defects not to affect liability. (1) If an official bond does not contain the
substantial matter or conditions required by law or there are any defects in the approval or filing
of the bond, it is not void so as to discharge the officer and sureties. The sureties are equitably
bound to the state or party interested, and the state or the party may, by action in any court of
competent jurisdiction, suggest the defect in the bond, approval, or filing and recover the proper
and equitable demand or damages from the officer and the persons who intended to become and
were included as sureties in the bond.

(2) An official bond entered into by an officer or a bond, recognizance, or written
undertaking taken by an officer in the discharge of the duties of office is not void for want of form,
substance, recital, or condition or the principal or surety be discharged. The principal and surety
must be bound by the bond, recognizance, or written undertaking to the full extent contemplated
by the law requiring the bond and the sureties to the amount specified in the bond, recognizance,
or written undertaking. In all actions on a defective bond, recognizance, or written undertaking,
the plaintiff or relator may suggest the defect in the complaint and recover to the same extent as

if the bond, recognizance, or written undertaking were perfect in all respects.

History: (1)En.Sec.1066, Pol. C. 1895;re-en. Sec. 393, Rev. C.1907; re-en. Sec. 484, R.C.M. 1921; Cal. Pol.
C.Sec. 963; re-en. Sec. 484, R.C.M. 1935; Sec. 6-315, R.C.M. 1947; (2)En. Sec. 1, Ch. 193, L. 1907; re-en. Sec. 394,
Rev. C. 1907; re-en. Sec. 485, R.C.M. 1921; re-en. Sec. 485, R.C.M. 1935; Sec. 6-316, R.C.M. 1947; R.C.M. 1947,
6-315, 6-316; amd. Sec. 62, Ch. 61, L. 2007.

Compiler’s Comments

2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

2-9-513. Insufficiency of sureties — action to vacate office. (1) Whenever it is shown
by the affidavit of a credible witness or otherwise comes to the knowledge of the court, judge,
board, person, or body whose duty it is to approve the official bond of any officer that one or more
sureties on a bond given pursuant to the provisions of this part have, since the bond was
approved, died, left the state, become insolvent, or from any other cause have become
incompetent or insufficient sureties on the bond, the court, judge, board, officer, or other person
may issue a citation to the officer requiring the officer on a day named in the citation, not less
than 5 or more than 10 days after the citation was issued, to appear and show cause why the
office should not be vacated. The citation must be served and the return of the citation must be
made as in other cases.

(2) Ifthe officer fails to appear and show good cause why the office should not be vacated on
the day named or fails to give ample additional security, the court, judge, board, officer, or other

person shall make an order vacating the office. The office must be filled as provided by law.

History: En. Sec. 1067; Pol. C. 1895; amd. Sec. 5, p. 81, L.. 1899; re-en. Sec. 395, Rev. C. 1907; re-en. Sec.
486, R.C.M. 1921. Cal. Pol. C. Sec. 964; re-en. Sec. 486, R.C.M. 1935; R.C.M. 1947, 6-317; amd. Sec. 63, Ch. 61, L.
2007.

Compiler’s Comments

2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

2-9-514. Additional security. (1) The additional bond given pursuant to 2-9-513(2) must
be in the penalty directed by the court, judge, board, officer, or other person and in all other
respects similar to the original bond and approved by and filed with the same officer as required
in case of the approval and filing of the original bond.

(2) Each additional bond filed and approved is of like force and obligation upon the principal
and sureties from the time of its execution and subjects the officer and the sureties to the same
liabilities, suits, and actions that are prescribed respecting the original bonds of officers.

(3) The original bond is not discharged or affected when an additional bond has been given,
but the original bond remains of the same force and obligation as if the additional bond had not
been given.
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History: (1), (2)En. Sec. 1068, Pol. C. 1895; re-en. Sec. 396, Rev. C. 1907; re-en. Sec. 487, R.C.M. 1921; Cal.
Pol. C. Sec. 965; re-en. Sec. 487, R.C.M. 1935; Sec. 6-318, R.C.M. 1947; (3)En. Sec. 1069, Pol. C. 1895; re-en. Sec.
397, Rev. C. 1907; re-en. Sec. 488, R.C.M. 1921; Cal. Pol. C. Sec. 966; re-en. Sec. 488, R.C.M. 1935; Sec. 6-319,
R.C.M. 1947; R.C.M. 1947, 6-318, 6-319; amd. Sec. 9, Ch. 184, L. 1979; amd. Sec. 64, Ch. 61, L. 2007.

Compiler’s Comments

2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

2-9-515. Additional security — liability of officers and sureties. The officer and the
officer’s sureties are liable to any party injured by the breach of any condition of an official bond,
after the execution of the additional bond, upon either or both bonds. The injured party may
bring an action upon either bond or may bring separate actions on the bonds respectively. The

injured party may allege the same cause of action and may recover judgment in each suit.
History: En.Sec.1070,Pol. C. 1895; re-en. Sec. 398, Rev. C. 1907; re-en. Sec. 489, R.C.M. 1921; Cal. Pol. C.
Sec. 967; re-en. Sec. 489, R.C.M. 1935; R.C.M. 1947, 6-320; amd. Sec. 65, Ch. 61, L. 2007.

Compiler’s Comments

2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

2-9-516. Separate judgments. If separate judgments are recovered on the surety bonds
by an injured party for the same cause of action, the injured party is entitled to have execution
issued on the judgments respectively but the injured party may collect, by execution or
otherwise, only the amount actually adjudged on the same causes of action in one of the suits,

together with the costs of both suits.
History: En.Sec.1071,Pol. C. 1895; re-en. Sec. 399, Rev. C. 1907; re-en. Sec. 490, R.C.M. 1921; Cal. Pol. C.
Sec. 968; re-en. Sec. 490, R.C.M. 1935; R.C.M. 1947, 6-321; amd. Sec. 66, Ch. 61, L. 2007.

Compiler’s Comments

2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

2-9-517. Contribution between sureties. Whenever the sureties on either bond have
been compelled to pay any sum of money on account of the principal obligor therein, they are
entitled to recover in any court of competent jurisdiction of the sureties on the remaining bond a
distributive part of the sum thus paid in the proportion which the penalties of such bonds bear
one to the other and to the sums thus paid, respectively.

History: En.Sec.1072,Pol. C. 1895;re-en. Sec. 400, Rev. C. 1907; re-en. Sec. 491, R.C.M. 1921; Cal. Pol. C.
Sec. 969; re-en. Sec. 491, R.C.M. 1935; R.C.M. 1947, 6-322.

2-9-518 through 2-9-520 reserved.

2-9-521. Discharge of sureties. Whenever any sureties on the official bond of any officer
wish to be discharged from their liability, they and such officer may procure the same to be done
if such officer will execute a new bond in accordance with the provisions of this part in like form,
penalty, and conditions, and to be approved and filed as the original bond. Upon the filing and
approval of the new bond, such first sureties are exonerated from all further liability, but their
bond remains in full force as to all liabilities incurred previous to the approval of such new bond.
The liability of the principal and surety or sureties in such new bond is in all respects the same
and may be enforced in like manner as the liability of the principal and sureties of the original
bond.

History: En. Sec. 1073, Pol. C. 1895; amd. Sec. 6, p. 81, L.. 1899; re-en. Sec. 401, Rev. C. 1907; re-en. Sec.
492, R.C.M. 1921; Cal. Pol. C. Sec. 970; re-en. Sec. 492, R.C.M. 1935; R.C.M. 1947; 6-323.

2-9-522. Release of sureties. Any surety on the official bond of any county, city, town, or
township officer or on the official bond of any executor, administrator, guardian or on the bond or
undertaking of any person where by law a bond or undertaklng is requlred may be released from
all liability thereon accruing from and after proper proceedings had therefor, as provided in this

art.
P History: En.Sec.1075,Pol. C. 1895; re-en. Sec. 403, Rev. C.1907; re-en. Sec. 494, R.C.M. 1921; Cal. Pol. C.
Sec. 972; re-en. Sec. 494, R.C.M. 1935; amd. Sec. 1, Ch. 134, L. 1941; amd. Sec. 6, Ch. 177, L. 1965; R.C.M. 1947,
6-325.

2-9-523. Proceedings to obtain release. (1) A surety desiring to be released from
liability on the bond of any county or township officer shall file a statement in writing, duly
subscribed by the surety or someone on the surety’s behalf setting forth the name and office of
the bonded person, the amount for which the surety is liable, and the surety’s desire to be
released from further liability on account of the bond.
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(2) A notice containing the object of the statement must be served personally on the
principal unless the principal has left the state or the principal’s whereabouts cannot after due
and diligent search and inquiry be ascertained, in which case the notice may be served by
publication once a week for four successive publications in a newspaper of general circulation
published in the county where the bond is filed on record. The statement, except when the county
clerk and recorder or county commissioners are principals, must be filed with the county clerk
and recorder. When the county clerk and recorder or county commissioners are principals, the
statement must be filed with the district court judge.

(3) Asurety desiring to be released from liability on the bond of any city or town officer shall
file and serve a similar statement with the city or town clerk or mayor.

(4) A surety desiring to be released from an executor’s, administrator’s, or guardian’s bond
or undertaking shall file and serve a similar statement with the proper officer, person, or
authority with whom the bond is filed on record.

(5) All statements provided for in this section must be served personally on the principal as
provided in this section if the principal can be found for service in the state. If the principal
cannot be found in the state, the principal may be served by publication in a newspaper as
provided in subsection (2) or, if a newspaper is not published in that county, then in a newspaper
published in an adjoining county, without any order from any court or other authority. In all
cases for which publication is provided, a printed or written notice posted in at least 10
conspicuous places in the county for the time specified for publication of the notice is considered

legal notice.
History: En.Sec.2,Ch.134,L.1941;amd. Sec. 7, Ch.177,L. 1965; R.C.M. 1947, 6-326; amd. Sec. 67, Ch. 61,
L. 2007.

Compiler’s Comments

2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

2-9-524. Amount of new bond — failure to file. (1) Whenever a statement is filed or filed
and served as provided in this part, the proper authority shall prescribe the penalty or amount in
which a new or additional bond or undertaking must be filed unless already provided by statute.
If an order is not made, the new or additional bond or undertaking must be executed for the same
amount as the original.

(2) Ifan officer or person fails to file a new or additional bond or undertaking within 20 days
from the date of personal service or within 40 days from the date of the first publication or
posting of notice as provided in this part, the office or appointment of the person or officer
becomes vacant and the officer or person forfeits the office or appointment. The office or position
must be filled as in other cases of vacancy and in the manner provided by law.

(8) The person applying to be released from liability on the bond or undertaking may not be
held liable on the bond after the date provided for vacating and forfeiting of the office or
appointment.

History: En. Secs. 3, 5, Ch. 134, L. 1941; R.C.M. 1947, 6-327, 6-329; amd. Sec. 68, Ch. 61, L. 2007.

Compiler’s Comments

2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

2-9-525. Liability of sureties when new bond is given. In case a new or additional
undertaking be filed, the sureties on the original undertaking not asking to be released and on
the new or additional bond or undertaking shall be and continue liable for the official acts of such
officer or person, jointly and severally, the same as if all were sureties on one and the same

instrument. This shall not be deemed to provide retroactive liability on the new surety.
History: En. Sec. 4, Ch. 134, L. 1941; R.C.M. 1947, 6-328.

2-9-526. Effect of discharge of sureties. No surety must be released from damages or
liabilities for acts, omissions, or causes existing or which arose before discharge of the surety as
hereinbefore provided, but such legal proceedings may be had therefor in all respects as though
no such discharge had been had.

History: En.Sec.1083,Pol. C. 1895;re-en. Sec.411, Rev. C.1907; re-en. Sec. 502, R.C.M. 1921; Cal. Pol. C.
Sec. 980; re-en. Sec. 502, R.C.M. 1935; amd. Sec. 6, Ch. 134, L. 1941; R.C.M. 1947, 6-330.

2-9-527. Suit on bonds. (1) An official bond executed by any officer pursuant to law is in
force and obligatory upon the principal and sureties to and for the state and to and for the use
and benefit of all persons who may be injured or aggrieved by the wrongful act or default of the
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officer in the officer’s official capacity. A person injured or aggrieved may bring suit on the bond
in the person’s own name.

(2) Abond is not void on the first recovery of a judgment on the bond. Suit may be brought
from time to time and judgment recovered on the bond by the state or by any person to whom a
right of action has accrued against the officer and the sureties until the whole penalty of the bond
is exhausted.

History: (1)En.Sec.1064,Pol. C.1895;re-en. Sec. 391, Rev. C. 1907; re-en. Sec. 482, R.C.M. 1921; Cal. Pol.
C.Sec. 961; re-en. Sec. 482, R.C.M. 1935; Sec. 6-313, R.C.M. 1947; (2)En. Sec. 1065, Pol. C. 1895; re-en. Sec. 392,

Rev. C. 1907; re-en. Sec. 483, R.C.M. 1921; Cal. Pol. C. Sec. 962; re-en. Sec. 483, R.C.M. 1935; Sec. 6-314, R.C.M.
1947; R.C.M. 1947, 6-313, 6-314; amd. Sec. 69, Ch. 61, L. 2007.

Compiler’s Comments
2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

2-9-528. Lien on real estate of surety — action to compel specific performance. (1)
When an action is commenced in any court in this state, for the benefit to the state, to enforce the
penalty of or to recover money upon an official bond or obligation or any bond or obligation
executed in favor of the state of Montana or of the people of this state, the attorney or other
person prosecuting the action may file with the clerk of the court in which the action is
commenced an affidavit stating either positively or on information and belief that the bond or
obligation was executed by the defendant or one or more of the defendants (designating whom)
and made payable to the people of the state or to the state and that the defendant or defendants
have real estate or some interest in land (designating the county or counties in which the land is
situated) and that the action is prosecuted for the benefit of the state. The clerk of the court
receiving the affidavit shall certify to the county clerk and recorder of the county in which the
real estate 1s situated the names of the parties to the action, the name of the court in which the
action is pending, and the amount claimed in the complaint, along with the date of the
commencement of the suit.

(2) Upon receiving the certificate, the county clerk and recorder shall endorse upon the
certificate the time of its receipt. The certificate must be filed in the same manner as notices of
the pendency of action affecting real estate. Any judgment recovered in the action is a lien upon
all real estate belonging to the defendant situated in any county in which the certificate is filed or
to one or more of the defendants, for the amount the owner of the real estate is or may be liable
upon the judgment, from the filing of this certificate.

(3) In any action to compel the specific performance of an agreement to sell real estate
affected by the lien created by the filing of the certificate referred to in subsection (2), which
agreement was made prior to the filing of the certificate but the purchase price of the real estate
1s not due until after the filing of the certificate, the judge of the district court in which the action
for specific performance is tried shall, if the purchaser is otherwise entitled to specific
performance of the agreement, order the purchaser to pay the purchase price or as much of the
purchase price that may be due to the state treasurer, taking the state treasurer’s receipt for the
payment. Upon payment, the purchaser is entitled to enforce the specific performance of the
agreement and take the real estate free from the liens created by the filing of the certificate. The
money paid to the state treasurer must be held pending the litigation mentioned in the
certificate and subject to the lien created by the filing of the certificate. If judgment is recovered
against the defendant, the state treasurer in the treasurer’s settlement shall pay to the county
treasurer the amount due the county.

History: (1)En.Sec.1086,Pol. C.1895;re-en. Sec. 414, Rev. C. 1907; re-en. Sec. 505, R.C.M. 1921; Cal. Pol.
C.Sec. 983; re-en. Sec. 505, R.C.M. 1935; Sec. 6-333, R.C.M. 1947; (2)En. Sec. 1087, Pol. C. 1895; re-en. Sec. 415,
Rev. C.1907; re-en. Sec. 506, R.C.M. 1921; Cal. Pol. C. Sec. 984; re-en. Sec. 506, R.C.M. 1935; Sec. 6-334, R.C.M.
1947; (3)En. Sec. 1090, Pol. C. 1895; re-en. Sec. 418, Rev. C. 1907; re-en. Sec. 509, R.C.M. 1921; Cal. Pol. C. Sec.

987; re-en. Sec. 509, R.C.M. 1935; Sec. 6-337, R.C.M. 1947; R.C.M. 1947, 6-333, 6-334, 6-337; amd. Sec. 70, Ch. 61,
L. 2007.

Compiler’s Comments
2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.
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CHAPTER 11
LEGAL AUTHORITY
FOR GOVERNMENT ACTION

Part 1
Government Accountability Act

2-11-101. Short title. This part may be cited as the “Government Accountability Act”.
History: En. Sec. 1, Ch. 502, L. 1997.

2-11-102. Findings and purpose. The purpose of this part is to require government
entities to make known the legal authority upon which certain action is based. The benefits of
this requirement will be that government officials will articulate and reaffirm their legal
authority to act and that both the government and the people will have a fuller understanding of
the limits of the law and the facts to which the law applies. This understanding will benefit both
government and the people by helping to resolve disputes between government servants and the
people, without lengthy and costly litigation, by instilling trust in government, and by helping to

identify deficiencies in the law so that those deficiencies may be addressed by legislative action.
History: En. Sec. 2, Ch. 502, L. 1997.

2-11-103. Definitions. As used in this part, the following definitions apply:

(1) (a) “Government act” means the denial or issuance with conditions of a permit,
certificate, license, or the equivalent of a permit, certificate, or license issued by a government
entity.

(b) The term does not mean:

(1 litigation in which a government entity or other person litigates the authority of the
government entity to take an act provided in subsection (1)(a);

(11) an act provided in subsection (1)(a) for which a citation or warning is issued, other than
the statement required by 2-11-104, on which a reference clearly appears to the legal authority
for the government action; or

(111) a legislative act by the state of Montana.

(2) “Government entity” means a state agency or a local government unit.

(3) “Local government unit” means a city, county, town, unincorporated municipality or
village, or special taxing unit or district and any commission, board, bureau, or other office of the
unit.

(4) “Rule” has the meaning provided in 2-4-102.

(5) “State agency” has the meaning provided in 2-4-102(2)(a).

(6) “Statement of government authority” or “statement” means the statement required by
2-11-104.

History: En. Sec. 3, Ch. 502, L. 1997; amd. Sec. 1, Ch. 51, L. 1999.

2-11-104. Statement of government authority required. (1) When a government
entity takes a government act, as defined in 2-11-103, it shall provide upon request to the
applicant a written statement of specific legal authority upon which the action is based. The
statement must be provided within 30 days of the written request by the applicant for the
written statement of specific legal authority or within 30 days after the government act,
whichever occurs last.

(2) The statement must clearly cite the specific statute, rule, ordinance, resolution, or other

legal authority for the government act and the specific reason for the government act.
History: En. Sec. 4, Ch. 502, L. 1997; amd. Sec. 1, Ch. 501, L. 2001.
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CHAPTER 15
EXECUTIVE BRANCH OFFICERS AND AGENCIES

Part 7
Superintendent of Public Instruction

2-15-701. Superintendent of public instruction. There is a superintendent of public
instruction as provided in Article VI, section 1, of the Montana constitution. The election,

qualifications, and term of office of the superintendent are provided for in Title 20, chapter 3.
History: En. by Code Commissioner, 1979.

Part 10
Department of Administration

2-15-1009. Public employees’ retirement board — terms — allocation. (1) There is a
public employees’ retirement board.

(2) The board consists of seven members appointed by the governor with the consent of the
senate. The members are:

(a) three public employees who are active members of a public retirement system. Not more
than one of these members may be an employee of the same department and at least one of these
members must, no later than July 1, 2003, be a member of the defined contribution plan created
pursuant to Title 19, chapter 3, part 21.

(b) one retired public employee who is a member of the public employees’ retirement
system;

(¢) two members at large; and

(d) one member who has experience in investment management, counseling, or financial
planning or who has other similar experience.

(3) The term of office for each member is 5 years.

(4) The board is allocated to the department for administrative purposes only as prescribed
in 2-15-121. The board shall hire necessary employees as provided in 19-2-404.

(5) Members of the board must be compensated and receive travel expenses as provided for
in 2-15-124.

History: En. 82A-210 by Sec. 1, Ch. 272, L. 1971; amd. Sec. 9, Ch. 190, L. 1974; amd. Sec. 94, Ch. 326, L.
1974; amd. Sec. 3, Ch. 132, L. 1977; amd. Sec. 22, Ch. 453, L. 1977; R.C.M. 1947, 82A-210; amd. Sec. 1, Ch. 117, L.

1983; amd. Sec. 2, Ch. 650, L. 1985; amd. Sec. 2, Ch. 532, L. 1997; amd. Sec. 1, Ch. 471, L. 1999; amd. Sec. 1, Ch.
562, L. 1999; amd. Sec. 1, Ch. 68, L. 2007.

Compiler’s Comments

2007 Amendment: Chapter 681n (2) at end of first sentence inserted “with the consent of the senate”. Amendment
effective March 27, 2007.

Applicability: Section 3, Ch. 68, L. 2007, provided: “[This act] applies to members of the public employees’
retirement board appointed after [the effective date of this act].” Effective March 27, 2007.

2-15-1010. Teachers’ retirement board — terms — allocation — definition. (1)
There is a teachers’ retirement board.

(2) The board consists of six members appointed by the governor, as follows:

(a) three persons appointed from the teaching profession who, when appointed, are active
members of the retirement system. At least one of the three appointees must be actively
employed as a public school classroom teacher and shall hold a class 1, 2, or 4 certificate pursuant
to 20-4-106.

(b) two persons appointed as representatives of the public;

(c) one member who must be a retired teacher who was a member of the retirement system
at the time of retirement.

(3) (a) Except as provided in subsection (3)(b), each appointed member of the board shall
serve a term of 5 years. Each appointed member shall take and subscribe to the oath prescribed
by Article III, section 3, of the Montana constitution. The oath must be filed in the office of the
secretary of state.

(b) The first appointment of a member of the public after March 16, 2001, is for a 4-year
term. After that appointment, each appointment of a member of the publicis for a 5-year term.
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(4) If a vacancy in an unexpired term occurs on the board, the governor shall appoint a
person to fill the unexpired portion of the term.

(5) The board is allocated to the department for administrative purposes only as prescribed
in 2-15-121. However, the board may hire its own personnel, and 2-15-121(2)(d) does not apply.

(6) As used in this section, “classroom teacher” means a staff member who is assigned
professional activities of instructing pupils in self-contained classes or courses or in classroom
situations.

History: En.82A-212by Sec.1, Ch.272,L.1971; amd. Sec. 95, Ch. 326, L. 1974; amd. Sec. 1, Ch. 45, L. 1977;
R.C.M. 1947, 82A-212; amd. Sec. 1, Ch. 388, L. 1997; amd. Sec. 1, Ch. 45, L. 2001.

Part 15
Education

2-15-1501. State board of education. The state board of education is created in Article X,

section 9, subsection (1) of the Montana constitution and is provided for in Title 20, chapter 2.
History: En. 82A-501 by Sec. 1, Ch. 272, L. 1971; amd. Sec. 4, Ch. 51, L. 1974; R.C.M. 1947, 82A-501.

2-15-1502 through 2-15-1504 reserved.

2-15-1505. Board of regents of higher education. The board of regents of higher
education created in Article X, section 9, subsection (2), of the Montana constitution consists of
seven members appointed by the governor and confirmed by the senate. The governor,
superintendent of public instruction, and commissioner of higher education are ex officio
nonvoting members of the board of regents.

History: En. Sec. 2, Ch. 344, L. 1973; R.C.M. 1947, 75-5610(2).

2-15-1506. Commissioner of higher education. (1) There is a commissioner of higher
education who is appointed by the board of regents.

(2) The board of regents shall prescribe the term of the commissioner.
History: En. Sec. 3, Ch. 344, L. 1973; R.C.M. 1947, 75-5611(part).

2-15-1507. Board of public education. The board of public education created in Article
X, section 9, subsection (3), of the Montana constitution consists of seven members appointed by
the governor and confirmed by the senate. The governor, superintendent of public instruction,
and commissioner of higher education are ex officio nonvoting members of the board of public

education.
History: En. Sec. 2, Ch. 344, L. 1973; R.C.M. 1947, 75-5610(1).

2-15-1508. Appointments to board of public education and board of regents —
conditions — vacancy. (1) Appointments to the board of public education and to the board of
regents are subject to the following qualifications:

(a) Not more than four may be from one district provided for in 5-1-102.

(b) Not more than four may be affiliated with the same political party.

(¢) The terms of members appointed to each board are 7 years except as provided in
subsection (3).

(d) When a vacancy occurs, the governor shall appoint a member for the remainder of the
term of the incumbent, and the appointment must preserve the balance required by subsections
(1)(a) and (1)(b).

(e) A person may not be appointed to concurrent memberships on the board of public
education and the board of regents.

(2) Anappointed member of either board shall take and subscribe to the constitutional oath
of office and file it with the secretary of state before the person may serve as a member of either
board.

(3) (a) One seat of the appointed members on the board of regents is reserved for
membership by a student appointed by the governor. The student must be registered as a
full-time student at a unit of higher education under jurisdiction of the board of regents. The
length of term of the student member is 1 year. The term begins July 1 and ends June 30. The
student regent may be reappointed to succeeding terms subject to subsection (3)(b). The
provisions of subsections (1)(a) and (1)(b) do not apply to the student member and may not affect
the balance of the remaining appointive membership on the board of regents.
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(b) The governor shall appoint the student provided for in subsection (3)(a) based upon a
nomination provided by a student organization designated by the board of regents. The student
organization shall nominate no fewer than three qualified students. If the governor finds that
none of the students nominated are acceptable, the governor may request a new slate of
nominees. Nominations must be forwarded to the governor in March immediately preceding the
end of a regular term, and the governor shall make the appointment before the end of the
succeeding June. In the event of a vacancy, a replacement must be appointed as soon as is

practicable and in the same manner as the original appointment.
History: En.Secs. 2,11, Ch. 344,L.1973; R.C.M. 1947, 75-5610(part), 75-5619; amd. Sec. 1, Ch. 52, L. 1993;
amd. Sec. 1, Ch. 206, L. 1999; amd. Sec. 1, Ch. 254, L. 2003; amd. Sec. 1, Ch. 120, L. 2007.

Compiler’s Comments

2007 Amendment: Chapter 120 in (3)(a) in third sentence after “member is” deleted “determined by the governor
and must be for not less than” and after “1 year” deleted “and not more than 4 years”, in fourth sentence after “June
30” deleted “of the years designated by the governor”, and inserted fifth sentence concerning reappointment.
Amendment effective July 1, 2007.

Applicability: Section 4, Ch. 120, L. 2007, provided: “[This act] applies to student regents appointed after [the
effective date of this act].” Effective July 1, 2007.

2-15-1509 and 2-15-1510 reserved.

2-15-1511. Agencies allocated to state board of education. The state historical
society, the Montana arts council, and the state library commission are allocated to the state
board of education for purposes of planning and coordination. Budget requests to the state for
these agencies shall be included with the budget requests of the state board of education;
however, the governance, management, and control of the respective agencies shall be vested
respectively in the board of trustees of the state historical society, the Montana arts council, and

the state library commission.
History: En. 82A-501.1 by Sec. 5, Ch. 51, L. 1974; R.C.M. 1947, 82A-501.1.

2-15-1512. Boards and offices associated with state historical society. (1) (a) There
is a board of trustees of the state historical society that is created in Title 22, chapter 3.

(b) The composition, method of appointment, terms of office, and qualifications of board
members remain as prescribed by law.

(2) (a) There is a preservation review board within the Montana historical society
consisting of nine members.

(b) Members must be appointed by the governor in the following manner:

(1) five professional persons recognized in the fields of archaeology, history, paleontology,
historic property administration, curation, planning, landscape architecture, conservation,
folklore, cultural anthropology, traditional cultural property expertise, architecture, or
architectural history. However, no more than two members may be appointed from any one of
these fields; and

(11) four members of the public who represent a broad spectrum of Montana society, who
have demonstrated an interest in historic preservation, and whose views reflect the rich cultural
heritage of the past as well as the opportunities of the future.

(¢) Each member shall serve a 4-year term. A member may be reappointed.

(d) Members must be compensated and receive travel expenses as provided for in 2-15-124.

(3) (a) There is established the historic preservation office within the Montana historical
society, to consist of a historic preservation officer and a qualified professional staff.

(b) The historic preservation officer is appointed by the governor from a list of three
nominees submitted to the governor by the director of the Montana historical society with the
approval of the Montana historical society board of trustees.

(¢) The historic preservation officer is supervised by the director of the Montana historical
society.

His};:ory: (1)En. 82A-507 by Sec. 1, Ch. 272, L. 1971; amd. Sec. 7, Ch. 51, L. 1974; amd. Sec. 1, Ch. 203, L.
1975; amd. Sec. 23, Ch. 453, L. 1977; R.C.M. 1947, 82A-507(1), (2); (2), (3)En Secs. 1, 3, 6, Ch. 563, L. 1979; amd.
Sec. 3, Ch. 650, L. 1985; amd. Sec. 1, Ch. 343, L. 1995.

2-15-1513. Montana arts council. (1) There is a Montana arts council which is created in
Title 22, chapter 2.
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(2) The composition, method of appointment, terms of office, compensation,

reimbursement, and qualifications of council members remain as prescribed by law.
History: En. 82A-508 by Sec. 1, Ch. 272, L. 1971; amd. Sec. 8, Ch. 51, L. 1974; R.C.M. 1947, 82A-508.

2-15-1514. State library commission — natural resource data system advisory
committee. (1) (a) There is a state library commission created in Title 22, chapter 1.

(b) The composition, method of appointment, terms of office, compensation,
reimbursement, and qualifications of commission members are as prescribed by law.

(2) (a) There is a natural resource data system advisory committee consisting of an
employee of the legislative services division, of the department of administration, of the state
library, and of each principal data source agency, appointed by the head of the respective state
agency, and by the board of regents of higher education for the Montana university system.

(b) The state library shall provide staff support to the committee, within the limits of the
library’s available resources.

History: (1)En. 82A-509 by Sec. 1, Ch. 272, L. 1971; amd. Sec. 9, Ch. 51, L. 1974; R.C.M. 1947, 82A-509;
(2)En. Sec. 3, Ch. 650, L. 1983; amd. Sec. 1, Ch. 395, L. 1985; Sec. 2-15-1018, MCA 1983; redes. 2-15-1514(2) by
Code Commissioner, 1985; amd. Sec. 9, Ch. 545, L. 1995; amd. Sec. 24, Ch. 313, L. 2001.

2-15-1515. Commission on federal higher education programs. (1) There is a
commission on federal higher education programs that may be called into existence by the board
of regents of higher education from time to time as the need arises. Whenever the commission is
called into existence, the board shall request that the governor appoint members pursuant to
subsection (2)(b).

(2) The commission consists of:

(a) ex officio, the appointed members of the board of regents of higher education; and

(b) arepresentative of each accredited private college or university in this state appointed
by the governor from the board of trustees of each private college or university upon the request
of the board of regents of higher education.

(3) The commission members appointed pursuant to subsection (2)(b) shall serve for the
period of existence of the commission. However, the period of service may not exceed 4 years and
is contingent upon continued status as a trustee. If a vacancy occurs in a position held by an
individual appointed pursuant to subsection (2)(b), the governor shall appoint a replacement.

(4) The presiding officer of the board of regents of higher education is the presiding officer of
the commission.

(5) The commissioner of higher education is the administrative officer of the commission.

(6) The commission is allocated to the board of regents of higher education for
administrative purposes only as provided in 2-15-121.

(7) 'The commission members are entitled to compensation as provided in 2-15-124(7).

(8) The board of regents of higher education may terminate the commission from time to
time when there is no need for its existence.

History: En. 82A-512 by Sec. 3, Ch. 220, L.. 1974; R.C.M. 1947, 82A-512; amd. Sec. 1, Ch. 21, L. 1985; amd.
Sec. 83, Ch. 61, L. 2007.

Compiler’s Comments

2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

2-15-1516. Fertilizer advisory committee. (1) Thereis a fertilizer advisory committee.

(2) The committee is composed of seven members, appointed jointly by the director of the
Montana agricultural experiment station and the director of the Montana cooperative extension
service of Montana state university-Bozeman, as follows:

(a) five members involved in agriculture that includes the use of fertilizer in production;
and

(b) two members from the fertilizer industry.

(3) The director of the department of agriculture shall serve as an ex officio member.

(4) The members shall serve staggered 5-year terms, except that members shall be initially
appointed so that no more than two terms expire in any year.

History: En. Sec. 4, Ch. 397, L. 1971; Sec. 3-1732, R.C.M. 1947; amd. and redes. 82A-513 by Sec. 99, Ch.
218, L. 1974; R.C.M. 1947, 82A-513; amd. Sec. 1, Ch. 197, L. 1985; amd. sec. 36, Ch. 308, L. 1995.

2-15-1517. Repealed. Sec. 8, Ch. 21, L. 1985.
History: En. 75-9405 by Sec. 5, Ch. 515, L. 1977; R.C.M. 1947, 75-9405.
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2-15-1518. Director of fire services training school. (1) The board of regents shall
appoint the director of the fire services training school.

(2) The director may be removed for cause.

(3) The director must have the following qualifications:

(a) a bachelor’s degree in a field of study related to fire protection; or

(b) 5 years’ experience in an organized training program as an instructor and 7 years’
experience as a firefighter or fire combat officer.

History: En.75-7721by Sec.6,Ch.104,L.1977; R.C.M. 1947, 75-7721(part); amd. Sec. 1, Ch. 20, L. 1989.

2-15-1519. Fire services training advisory council. (1) The board of regents shall
appoint a fire services training advisory council to work with the director of the fire services
training school. The membership of the council must include the following:

(a) a fire chief;

(b) a volunteer firefighter;

(c) a paid firefighter;

(d) a fire service instructor;

(e) a person involved in fire prevention;

() a representative of the insurance industry; and

(g) a professional educator.

(2) The board shall solicit and consider the recommendations of appropriate organizations
and associations of fire service personnel in making appointments under subsection (1).

(3) Members shall serve for 4-year terms and may be removed for cause. If a vacancy occurs,
a member must be appointed to fill the unexpired term. A member may be reappointed.

(4) Arepresentative of the state fire prevention and investigation section of the department
of justice, a fire control officer designated by the director of the department of natural resources
and conservation, and the director of the fire services training school are ex officio members of

the council.
History: En. 75-7718 by Sec. 3, Ch. 104, L. 1977; R.C.M. 1947, 75-7718; amd. Sec. 1, Ch. 6, L. 1987; amd.
Sec. 2, Ch. 20, L. 1989; amd. Sec. 2, Ch. 706, L. 1991; amd. Sec. 7, Ch. 418, L.. 1995; amd. Sec. 2, Ch. 449, L.. 2007.

Compiler’s Comments

2007 Amendment: Chapter 449 in (4) near beginning after “investigation” substituted “section” for “program”;
and made minor changes in style. Amendment effective June 1, 2007.

2-15-1520. Student loan advisory council — terms — compensation. (1) There is a
student loan advisory council appointed by the board of regents.

(2) The council consists of eight members. Each member must be appointed for a term of 3
years.

(3) Appointments to the council must conform to the following requirements:

(a) One member must be a representative of a private eligible educational institution, as
defined in 20-26-1101.

(b) Two members must be representatives of a public eligible educational institution, as
defined in 20-26-1101.

(¢) Two members must be representatives of approved lenders.

(d) One member must be a full-time student registered at an eligible educational
institution, as defined in 20-26-1101.

(¢) One member, nonvoting, must be a representative of the office of the commissioner of
higher education.

() One member must be a representative of the nonprofit corporation designated by the
governor as the sole and exclusive nonprofit corporation in the state to provide a student loan
acquisition program.

(4) A presiding officer must be selected by the council from its membership at the first
meeting of each fiscal year.

(5) Each member of the council is entitled to compensation and reimbursement for travel
expenses as provided in 2-15-122(5).

History: En.Sec.1,Ch.691,L.1979; amd. Sec. 34, Ch. 658, L.1987; amd. Sec. 1, Ch. 308, L. 1995; amd. Sec.
2, Ch. 243, L. 1997.

2-15-1521. Cultural and aesthetic projects advisory committee. (1) There is a
cultural and aesthetic projects advisory committee.
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(2) The committee consists of 16 members, appointed as follows:

(a) eight members appointed by the Montana historical society board of trustees; and

(b) eight members appointed by the Montana arts council.

(3) Members serve terms of 4 years beginning January 1 following their appointment.

(4) A member may be removed by the appointing authority.

(5) All vacancies must be filled by the original appointing authority.

(6) The committee shall elect a presiding officer and a vice presiding officer.

(7) Members of the committee are entitled to compensation of $25 a day and travel
expenses, as provided for in 2-18-501 through 2-18-503, for each day in attendance at a

committee meeting.
History: En. Sec. 2, Ch. 99, L. 1983; amd. Sec. 84, Ch. 61, L. 2007.

Compiler’s Comments

2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

2-15-1522. Certification standards and practices advisory council. (1) There is a
certification standards and practices advisory council allocated to the board of public education.

(2) The council consists of seven members appointed by majority vote of the board of public
education. The membership of the council must include:

(a) three teachers engaged in classroom teaching, including:

(1) one who teaches within kindergarten through grade 8;

(1) one who teaches within grades 9 through 12; and

(111) one additional teacher from any category in subsection (2)(a) or (2)(b);

(b) one person employed as a specialist or K-12 specialist;

(c) one faculty member from an approved teacher education program offered by an
accredited teacher education institution;

(d) one person employed as an administrator, with the certification required in
20-4-106(1)(c); and

(e) one school district trustee.

(8) The board of public education shall select and appoint the members by June 1. If a
vacancy occurs on the council, the board of public education shall appoint a person from the
category of membership, as provided in subsection (2), in which the vacancy has occurred to
serve the unexpired term.

(4) Members shall serve staggered 3-year terms and must be appointed so that no more
than three appointments expire in any 1 year.

History: En. Sec. 2, Ch. 465, L. 1987; amd. Sec. 1, Ch. 124, L. 1991.

2-15-1523. Ground water assessment steering committee. (1) There is a ground water
assessment steering committee consisting of an employee of each of the following state agencies
that have responsibility for ground water protection, management, or information. The member
must be appointed by the head of the respective state agency:

(a) the department of natural resources and conservation;

(b) the department of environmental quality;

(c) the department of agriculture; and

(d) the Montana state library, natural resource information system.

(2) The ground water assessment steering committee may include representatives of the
following agencies and units of government with expertise or management responsibility
related to ground water and representatives of the organizations and groups specified in
subsection (2)(h), who shall serve as ex officio members:

(a) the legislative services division;

(b) the board of oil and gas conservation;

(c) the Montana bureau of mines and geology;

(d) a unit of the university system, other than the Montana bureau of mines and geology,
appointed by the board of regents of higher education for the Montana university system;

(e) a county government, appointed by an organization of Montana counties;

(f) acity, town, or city-county government, appointed by an organization of Montana cities
and towns;
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(g) each principal federal agency that has responsibility for ground water protection,
management, or research, appointed by the Montana head of the respective federal agency; and

(h) one representative of each of the following, appointed by the governor:

(1) agricultural water users;

(1) industrial water users; and

(111) a conservation or ecological protection organization.

(8) The ground water assessment steering committee shall elect a presiding officer from its
voting members.

(4) TheMontanabureau of mines and geology shall provide staff support to the committee.
History: En. Sec. 8, Ch. 769, L. 1991; amd. Sec. 8, Ch. 418, L. 1995; amd. Sec. 10, Ch. 545, L. 1995.

2-15-1524. Governor’s postsecondary scholarship advisory council — terms. (1)
There i1s a three-member governor’s postsecondary scholarship advisory council appointed by
the governor.

(2) Members shall serve staggered 3-year terms and must include:

(a) atleastone member with experience in financial aid at a postsecondary institution; and

(b) at least one member with experience in secondary or postsecondary education.

(3) A presiding officer must be selected by the council from among its membership at the
first meeting of the council.

(4) The council shall:

(a) advise the board on issues related to the governor’s postsecondary scholarship program
and other student assistance programs; and

(b) report to the governor annually or at any time upon request by the governor.

(5) The council is attached to the commissioner of higher education for administrative
purposes only, as provided in 2-15-121, and members are entitled to compensation as provided in
2-15-122(5).

History: En. Sec. 4, Ch. 489, L. 2005.

2-15-1525 through 2-15-1529 reserved.

2-15-1530. Montana university system interunit benefits advisory committee —
composition. (1) There is a Montana university system interunit benefits advisory committee
with members appointed by the commissioner.

(2) The members must be selected from a diverse group in order to adequately represent the
interests of the employees of the Montana university system.

(3) One-half of the members must be appointed based upon the recommendations of the
labor organizations representing employees of the Montana university system.

(4) The provisions of 2-15-122(1) through (8) apply to the advisory committee and its

members.
History: En. Sec. 4, Ch. 256, L. 1999.

Part 17
Department of Labor and Industry

2-15-1771. Board of athletic trainers. (1) There is a board of athletic trainers.

(2) The board is composed of five members appointed by the governor as follows:

(a) one member who is a physician licensed under Title 37, chapter 3, preferably with a
background in the practice of sports medicine;

(b) three members who are athletic trainers who have been engaged in the practice of
athletic training in the state for at least 2 years prior to being appointed. After the initial
appointments are made to establish the board, each of the three members must be licensed as an
athletic trainer under Title 37, chapter 36. Of these three members, at the time of appointment:

(1 one mustbe employed by or retired from employment with a postsecondary institution in
Montana;

(11) one must be employed in or retired from a secondary school in Montana; and

(111) one must be employed by or retired from a health care facility or an athletic facility in
Montana.

(¢) one member of the public who is not engaged in or directly connected with the practice of
athletic training.
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(8) There may be no more than one retired athletic trainer serving on the board at anytime.

(4) A vacancy on the board must be filled for an unexpired term to maintain the
representation provided in subsection (2).

(5) Theboard is attached for administrative purposes only, as prescribed in 2-15-121, to the
department of labor and industry.

(6) Members must be compensated as provided in 2-18-501 through 2-18-503.

(7) Members shall serve 4-year, staggered terms. A member may be reappointed for one
consecutive term. A member who is reappointed must be eligible under the same criteria as
when first appointed.

(8) For the purposes of this section, an appointment to fill an unexpired term does not
constitute a full term.

(9) The governor may remove a member from the board for neglect of duty, for

incompetency, or for cause.
History: En. Sec. 1, Ch. 388, L. 2007.

Compiler’s Comments
Effective Date: This section is effective October 1, 2007.

CHAPTER 16
PUBLIC OFFICERS

Part 1
General Provisions

2-16-101. Classification of public officers. (1) The public officers of this state are
classified as follows:

(a) legislative;

(b) executive;

(c) judicial;

(d) ministerial officers and officers of the courts.

(2) 'This classification is not to be construed as defining the legal powers of either class.

(3) Executive officers are either:

(a) civil; or

(b) military.

History: (1), (2)En.Sec. 140, Pol. C.1895;re-en. Sec. 49, Rev. C. 1907; re-en. Sec. 50, R.C.M. 1921; Cal. Pol.
C. Sec. 220; re-en. Sec. 50, R.C.M. 1935; Sec. 59-101, R.C.M. 1947; (3)En. Sec. 330, Pol. C. 1895; re-en. Sec. 125,

Rev. C.1907; re-en. Sec. 109, R.C.M. 1921; Cal. Pol. C. Sec. 341; re-en. Sec. 109, R.C.M. 1935; Sec. 59-201, R.C.M.
1947; R.C.M. 1947, 59-101, 59-201.

2-16-102. Qualifications generally — age and citizenship. (1) Provisions respecting
disqualifications for particular offices are contained in the constitution and in the provisions of
the laws concerning the various offices.

(2) A person is not eligible to hold civil office in this state who at the time of election or
appointment is not 18 years of age or older and a citizen of this state.

History: (1)En. Sec. 961, Pol. C. 1895; re-en. Sec. 343, Rev. C. 1907; re-en. Sec. 411, R.C.M. 1921; Cal. Pol.
C.Sec. 842; re-en. Sec. 411, R.C.M. 1935; Sec. 59-302, R.C.M. 1947; (2)En. Sec. 960, Pol. C. 1895; re-en. Sec. 342,
Rev. C. 1907; re-en. Sec. 410, R.C.M. 1921; Cal. Pol. C. Sec. 841; re-en. Sec. 410, R.C.M. 1935; amd. Sec. 14, Ch.

240, L. 1971; amd. Sec. 1, Ch. 9, L. 1973; amd. Sec. 21, Ch. 94, L. 1973; Sec. 59-301, R.C.M. 1947; R.C.M. 1947,
59-301, 59-302; amd. Sec. 96, Ch. 61, L. 2007.

Compiler’s Comments
2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

2-16-103 through 2-16-106 reserved.

2-16-107. Use of Montana flag at funerals. (1) A public official has the right to have a
Montana state flag draped over the casket of the public official. The family of the public official is
responsible for providing the flag.

(2) As used in this section, “public official” means a person who was ever elected to a

statewide office, a state office from a district, or a countywide office.
History: En. Sec. 1, Ch. 219, L. 2005.
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2-16-108 through 2-16-110 reserved.

2-16-111. Residence of officers. (1) The following officers must reside and keep their
offices at the seat of government: the governor, secretary of state, state auditor, attorney general,
superintendent of public instruction, justices of the supreme court, and clerk of the supreme
court.

(2) Restrictions upon the residence of other officers are contained in the chapter or part
relating to the respective officers.

History: (1)En. Sec. 970, Pol. C. 1895; re-en. Sec. 345, Rev. C. 1907; re-en. Sec. 413, R.C.M. 1921; Cal. Pol.
C.Sec. 852; re-en. Sec. 413, R.C.M. 1935; amd. Sec. 3, Ch. 468, L. 1977; Sec. 59-304, R.C.M. 1947; (2)En. Sec. 974,
Pol. C.1895;re-en. Sec. 349, Rev. C.1907; re-en. Sec. 417, R.C.M. 1921; re-en. Sec. 417, R.C.M. 1935; Sec. 59-308,
R.C.M. 1947; R.C.M. 1947, 59-304, 59-308.

2-16-112. Absence from state. Except as provided in 10-1-1008, an officer mentioned in
2-16-111(1) or an officer appointed by the governor and confirmed by the senate may not be
absent from the state for more than 60 consecutive days unless on business of the state or with

the consent of the legislature.
History: En. Sec. 971, Pol. C. 1895; re-en. Sec. 346, Rev. C. 1907; re-en. Sec. 414, R.C.M. 1921; Cal. Pol. C.
Sec. 853; re-en. Sec. 414, R.C.M. 1935; R.C.M. 1947, 59-305; amd. Sec. 19, Ch. 381, L. 2005.

2-16-113. Seals. (1) Each of the executive and state officers of the state must have a seal.
Such seal must contain the same representations and motto as is found on the great seal and
must be 2 inches in diameter, surrounded by the words “State of Montana” (giving the title of the
office, “Secretary of State”, etc.).

(2) Animpression of the seal of executive and state officers must be filed in the office of the
secretary of state.

History: En.Sec. 1131, Pol. C. 1895; re-en. Sec. 431, Rev. C. 1907; re-en. Sec. 527, R.C.M. 1921; re-en. Sec.
527, R.C.M. 1935; amd. Sec. 3, Ch. 468, L.. 1977; R.C.M. 1947, 19-112.

2-16-114. Facsimile signatures and seals. (1) As used in this section, the following
definitions apply:

(a) “Authorized officer” means any official of this state or any of its departments, agencies,
public bodies, or other instrumentalities or any of its political subdivisions whose signature to a
public security or instrument of payment is required or permitted.

(b) “Facsimile signature” means a reproduction by engraving, imprinting, stamping, or
other means of the manual signature of an authorized officer.

(¢) “Instrument of payment” means a check, draft, warrant, or order for the payment,
delivery, or transfer of funds.

(d) “Public security” means a bond, note, certificate of indebtedness, or other obligation for
the payment of money issued by this state or by any of its departments, agencies, public bodies,
or other instrumentalities or by any of its political subdivisions.

(2) An authorized officer, after filing with the secretary of state or, in the case of officers of
any city, town, county, school district, or other political subdivision, with the clerk of the
subdivision, the officer’s manual signature certified by the officer under oath, may execute or
cause to be executed with a facsimile signature in lieu of the manual signature:

(a) any public security, provided that at least one signature required or permitted to be
placed on the security must be manually subscribed, but manual subscription is not required for
interest coupons attached to the security; and

(b) any instrument of payment.

(3) Upon compliance with this section by the authorized officer, the facsimile signature has
the same legal effect as a manual signature.

(4) When the seal of this state or any of its departments, agencies, public bodies, or other
instrumentalities or of any of its political subdivisions is required in the execution of a public
security or instrument of payment, the authorized officer may cause the seal to be printed,
engraved, stamped, or otherwise placed in facsimile on the security or instrument. The facsimile
seal has the same legal effect as the impression of the seal.

(5) A person who with intent to defraud uses on a public security or an instrument of
payment a facsimile signature or any reproduction of it of any authorized officer or any facsimile
seal or any reproduction of it of this state or any of its departments, agencies, public bodies, or
other instrumentalities or of any of its political subdivisions is guilty of a felony.
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History: En.Secs.1thru4, Ch.260,L.1959; R.C.M. 1947, 59-1301, 59-1302, 59-1303, 59-1304; amd. Sec. 97,
Ch. 61, L. 2007.

Compiler’s Comments
2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.
2-16-115. Signature of officer acting ex officio. When an officer discharges ex officio
the duties of an office other than that to which the officer is elected or appointed, the officer’s
official signature and attestation, except as otherwise provided by law, must be in the name of

the office of which the officer discharges the duties.
History: En.Sec. 1135, Pol. C. 1895; re-en. Sec. 437, Rev. C. 1907; re-en. Sec. 454, R.C.M. 1921; Cal. Pol. C.
Sec. 1031; re-en. Sec. 454, R.C.M. 1935; R.C.M. 1947, 59-511; amd. Sec. 98, Ch. 61, L. 2007.

Compiler’s Comments

2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

2-16-116. Power to administer oaths. Every executive, state, and judicial officer may
administer and certify oaths.

History: En.Sec.1132,Pol. C. 1895;re-en. Sec. 434, Rev. C. 1907; re-en. Sec. 463, R.C.M. 1921; Cal. Pol. C.
Sec. 1028; re-en. Sec. 463, R.C.M. 1935; R.C.M. 1947, 59-533.

2-16-117. Office hours. (1) Unless otherwise provided by law, state executive branch
offices must be open for the transaction of business continuously from 8 a.m. until 5 p.m. each
day except on Saturdays, Sundays, and holidays. Each office must also be open at other times as
the accommodation of the public or the proper transaction of business requires.

(2) The state treasurer may, in the interest of safekeeping funds, securities, and records,
close the state treasurer’s office from noon to 1 p.m. each day.

(3) The Montana historical society, established in 22-3-101, may be open for public
visitation at hours other than those prescribed in this section, including hours during evenings
and weekends.

History: En.Sec.1134, Pol. C. 1895;re-en. Sec. 436, Rev. C.1907; re-en. Sec. 453, R.C.M. 1921; Cal. Pol. C.

Sec. 1030; amd. Sec. 1, Ch. 5, L. 1931; re-en. Sec. 453, R.C.M. 1935; amd. Sec. 1, Ch. 22, L. 1951; amd. Sec. 1, Ch.
253, L. 1957; amd. Sec. 1, Ch. 2, L. 1961; R.C.M. 1947, 59-510(1)(part); amd. Sec. 1, Ch. 3, L. 1997.

Part 2
Accession to Office

2-16-201. Manner of election of certain officers. The mode of election of the governor,
lieutenant governor, secretary of state, state auditor, attorney general, and superintendent of
public instruction is prescribed by the constitution.

History: En. Sec. 340, Pol. C. 1895; re-en. Sec. 128, Rev. C. 1907; re-en. Sec. 111, R.C.M. 1921; Cal. Pol. C.
Sec. 348; re-en. Sec. 111, R.C.M. 1935; amd. Sec. 22, Ch. 100, L. 1973; R.C.M. 1947, 59-203.

2-16-202. Title contested — salary withheld. (1) When the title of the incumbent of any
office in this state is contested by proceedings instituted in any court for that purpose, a warrant
may not be drawn or paid for any part of the incumbent’s salary until the proceedings have been
finally determined.

(2) As soon as the proceedings are instituted, the clerk of the court in which they are
pending shall certify the facts to the officers whose duty it would otherwise be to draw the
warrant or pay the salary.

History: En.Secs.1040,1041, Pol. C.1895;re-en. Secs. 375,376, Rev. C. 1907; re-en. Secs. 451,452, R.C.M.

1921; Cal. Pol. C. Secs. 936, 937; re-en. Secs. 451, 452, R.C.M. 1935; R.C.M. 1947, 59-508, 59-509; amd. Sec. 99,
Ch. 61, L. 2007.

Compiler’s Comments

2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

2-16-203. Manner of appointments. Every officer, the mode of whose appointment is not
prescribed by the constitution or statutes, must be appointed by the governor by and with the
advice and consent of the senate.

History: En.Sec. 990, Pol. C. 1895; re-en. Sec. 351, Rev. C. 1907; re-en. Sec. 419, R.C.M. 1921; Cal. Pol. C.
Sec. 875; re-en. Sec. 419, R.C.M. 1935; R.C.M. 1947, 59-401.

2-16-204. Gubernatorial commissions. (1) The governor must commission:

(a) All officers elected by the people whose commissions are not otherwise provided for;

(b) All officers of the militia;

(c) All officers appointed by the governor or by the governor with consent of the senate;
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(d) United States senators.
(2) The commissions of all officers commissioned by the governor must be issued in the
name of the state and must be signed by the governor and attested by the secretary of state under

the great seal.
History: En.Secs.1002,1003, Pol. C. 1895;re-en. Secs. 358,359, Rev. C. 1907; re-en. Secs. 426,427, R.C.M.
1921; Cal. Pol. C. Secs. 891, 892; re-en. Secs. 426, 427, R.C.M. 1935; R.C.M. 1947, 59-409, 59-410.

2-16-205. Other commissions. The commissions of all other officers, where no special
provision is made by law, must be signed by the presiding officer of the body or by the person

making the appointment.
History: En.Sec.1004, Pol. C. 1895; re-en. Sec. 360, Rev. C. 1907; re-en. Sec. 428, R.C.M. 1921; Cal. Pol. C.
Sec. 893; re-en. Sec. 428, R.C.M. 1935; R.C.M. 1947, 59-411.

2-16-206 through 2-16-210 reserved.

2-16-211. Oaths— form— before whom — when. (1) Members of the legislature and all
officers, executive, ministerial, or judicial, must, before they enter upon the duties of their
respective offices, take and subscribe the following oath or affirmation: “I do solemnly swear (or
affirm) that I will support, protect, and defend the constitution of the United States and the
constitution of the state of Montana, and that I will discharge the duties of my office with fidelity
(so help me God).”

(2) No other oath, declaration, or test must be required as a qualification for any office or
public trust.

(3) Except when otherwise provided, the oath may be taken before any officer authorized to
administer oaths.

History: (1), (2)En.Sec. 3, p. 90, L.1876; re-en. Sec. 575, 5th Div. Rev. Stat. 1879; re-en. Sec. 1067, 5th Div.
Comp. Stat. 1887; amd. Sec. 1010, Pol. C. 1895; re-en. Sec. 362, Rev. C. 1907; re-en. Sec. 430, R.C.M. 1921; Cal.
Pol. C. Sec. 904; re-en. Sec. 430, R.C.M. 1935; amd. Sec. 4, Ch. 7, L. 1973; amd. Sec. 23, Ch. 100, L. 1973; Sec.
59-413, R.C.M. 1947; (3)En. Sec. 1013, Pol. C. 1895; re-en. Sec. 365, Rev. C. 1907; re-en. Sec. 433, R.C.M. 1921;
Cal. Pol. C. Sec. 908; re-en. Sec. 433, R.C.M. 1935; Sec. 59-416, R.C.M. 1947; R.C.M. 1947, 59-413, 59-416.

2-16-212. Filing. (1) Unless a different time is prescribed by law, the oath of office must be
taken, subscribed, and filed within 30 days after the officer has notice of election or appointment
or before the expiration of 15 days from the commencement of the term of office when a notice of
election or appointment has not been given.

(2) An oath of office, certified by the officer before whom the oath was taken, must be filed
within the time required by law, except when otherwise specially provided, as follows:

(a) the oath of all officers whose authority is not limited to any particular county, in the
office of the secretary of state;

(b) theoath of all officers, elected or appointed for any county and of all officers whose duties
are local or whose residence in any particular county is prescribed by law and of the clerks of the

district courts, in the offices of the clerks of the respective counties.

History: (1)En. Sec.1, Ch. 1, L. 1907; Sec. 364, Rev. C.1907; re-en. Sec. 432, R.C.M. 1921; Cal. Pol. C. Sec.
907;re-en. Sec. 432, R.C.M. 1935; Sec. 59-415, R.C.M. 1947; (2)En. Sec. 1014, Pol. C. 1895; re-en. Sec. 366, Rev. C.
1907; re-en. Sec. 434, R.C.M. 1921; Cal. Pol. C. Sec. 909; re-en. Sec. 434, R.C.M. 1935; amd. Sec. 1, Ch. 77, L. 1949;
Sec. 59-417, R.C.M. 1947; R.C.M. 1947, 59-415, 59-417(1), (2); amd. Sec. 100, Ch. 61, L. 2007.

Compiler’s Comments

2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

2-16-213. Term of office — holdover — assumption of office. (1) An office for which
the duration is not fixed by law is held at the pleasure of the appointing authority.

(2) An officer shall continue to discharge the duties of the office, although the term has
expired, until a successor has qualified.

(3) Notwithstanding the provisions of subsection (2), an appointee who is by law subject to
confirmation by the senate may, upon expiration of or vacancy in the previous term, assume the
office to which appointed and is a de jure officer even though the senate has not yet confirmed the

appointment. If the senate rejects the appointment, the office becomes vacant.

History: En. Secs. 993, 994, Pol. C. 1895; re-en. Secs. 354, 355, Rev. C. 1907; re-en. Secs. 422, 423, R.C.M.
1921; Cal. Pol. C. Secs. 878, 879; re-en. Secs. 422,423, R.C.M. 1935; R.C.M. 1947, 59-405, 59-406; amd. Sec. 2, Ch.
83, L. 1983; amd. Sec. 101, Ch. 61, L. 2007.

Compiler’s Comments
2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.
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2-16-214. Definition of current term for purposes of term limits. As used in Article
IV, section 8, of the Montana constitution, “current term” means the term served after regular
election to a full term to an office and does not include time served in an appointed or an elected

capacity in an office to finish the term of the original incumbent after a vacancy has occurred.
History: En. Sec. 1, Ch. 144, L. 2003.

Part 3
Deputies

2-16-301. Appointment of deputies and subordinate officers — number. (1) All
assistants, deputies, and other subordinate officers whose appointments are not otherwise
provided for must be appointed by the officer or body to whom they are respectively subordinate.

(2) When the number of such deputies or subordinate officers is not fixed by law, it is limited
only by the discretion of the appointing power.

(3) The appointment of deputies not otherwise provided for must be made in writing filed in
the office of the appointing power or the office of its clerk.

History: (1)En. Sec. 991, Pol. C. 1895; re-en. Sec. 352, Rev. C. 1907; re-en. Sec. 420, R.C.M. 1921; Cal. Pol.
C.Sec. 876; re-en. Sec. 420, R.C.M. 1935; Sec. 59-402, R.C.M. 1947; (2)En. Sec. 992, Pol. C. 1895; re-en. Sec. 353,
Rev. C.1907; re-en. Sec. 421, R.C.M. 1921; Cal. Pol. C. Sec. 877; re-en. Sec. 421, R.C.M. 1935; Sec. 59-403, R.C.M.
1947; (3)En. Sec. 1005, Pol. C. 1895; re-en. Sec. 361, Rev. C. 1907; re-en. Sec. 429, R.C.M. 1921; Cal. Pol. C. Sec.
894; re-en. Sec. 429, R.C.M. 1935; Sec. 59-412, R.C.M. 1947; R.C.M. 1947, 59-402, 59-403, 59-412; amd. Sec. 1, Ch.
21, L. 1983.

2-16-302. Oath of deputies. Deputies must within 10 days after receiving notice of their
appointment take and file an oath in the manner required of their principals.

History: En.Sec.1015,Pol. C. 1895;re-en. Sec. 367, Rev. C. 1907; re-en. Sec. 435, R.C.M. 1921; Cal. Pol. C.
Sec. 910; re-en. Sec. 435, R.C.M. 1935; R.C.M. 1947, 59-418; amd. Sec. 2, Ch. 21, L. 1983.

2-16-303. Powers. In all cases not otherwise provided for, each deputy possesses the

powers and may perform the duties attached by law to the office of the principal.
History: En. Sec. 980, Pol. C. 1895; re-en. Sec. 350, Rev. C. 1907; re-en. Sec. 418, R.C.M. 1921; Cal. Pol. C.
Sec. 865; re-en. Sec. 418, R.C.M. 1935; R.C.M. 1947, 59-404; amd. Sec. 102, Ch. 61, L. 2007.

Compiler’s Comments
2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

Part 5
Vacancy and Succession

2-16-501. Vacancies created. An office becomes vacant on the happening of any one of the
following events before the expiration of the term of the incumbent:

(1) the death of the incumbent;

(2) adetermination pursuant to Title 53, chapter 21, part 1, that the incumbent suffers from
a mental disorder and is in need of commitment;

(3) resignation of the incumbent;

(4) removal of the incumbent from office;

(5) theincumbent’s ceasing to be a resident of the state or, if the office is local, of the district,
city, county, town, or township for which the incumbent was chosen or appointed or within which
the duties of the incumbent’s office are required to be discharged,;

(6) except as provided in 10-1-1008, absence of the incumbent from the state, without the
permission of the legislature, beyond the period allowed by law;

(7) theincumbent’s ceasing to discharge the duty of the incumbent’s office for the period of 3
consecutive months, except when prevented by sickness, when absent from the state by
permission of the legislature, or as provided in 10-1-1008;

(8) conviction of the incumbent of a felony or of an offense involving moral turpitude or a
violation of the incumbent’s official duties;

(9) theincumbent’s refusal or neglect to file the incumbent’s official oath or bond within the
time prescribed;

(10) the decision of a competent tribunal declaring void the incumbent’s election or

appointment.
History: En. Sec. 42, p. 385, Bannack Stat.; re-en. Sec. 42, p. 468, Cod. Stat. 1871; amd. Sec. 554, 5th Div.
Rev. Stat. 1879; re-en. Sec. 1046, 5th Div. Comp Stat. 1887; amd. Sec. 1101, Pol. C. 1895; re-en. Sec. 420, Rev. C.
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1907; re-en. Sec. 511, R.C.M. 1921; Cal. Pol. C. Sec. 996; re-en. Sec. 511, R.C.M. 1935; R.C.M. 1947, 59-602; amd.
Sec. 26, Ch. 184, L. 1979; amd. Sec. 1, Ch. 490, L. 1997; amd. Sec. 20, Ch. 381, L. 2005.

2-16-502. Resignations. (1) Resignations must be in writing and made as follows:

(a) by the governor and lieutenant governor, to the legislature if it is in session and, if not,
then to the secretary of state;

(b) Dby all officers commissioned by the governor, to the governor;

(¢) by senators and members of the house of representatives, if the legislature is not in
session, to the secretary of state and, if it is in session, to the presiding officer of the branch to
which the member belongs, who must immediately transmit the same to the secretary of state;

(d) by all county and township officers not commissioned by the governor, to the clerk of the
board of commissioners of their respective counties;

(e) by all other appointed officers, to the body or officer that appointed them;

(H by all trustees of school districts, to the clerk of the respective school district, provided for
in 20-3-325;

(g) 1in all cases not otherwise provided for, by filing the resignation in the office of the
secretary of state.

(2) A resignation is effective 72 hours after its submission in the manner provided for in
subsection (1) unless the resignation is withdrawn during that 72-hour period by the resigner
through written notification of withdrawal made in the same manner as provided in subsection

(1) for resignations.

History: En.Sec.41, p. 468, Cod. Stat. 1871; re-en. Sec. 553, 5th Div. Rev. Stat. 1879; re-en. Sec. 1045, 5th
Div. Comp. Stat. 1887; amd. Sec. 1100, Pol. C. 1895; re-en. Sec. 419, Rev. C. 1907; amd. Sec. 1, Ch. 8, L. 1921;
re-en. Sec. 510, R.C.M. 1921; Cal. Pol. C. Sec. 995; re-en. Sec. 510, R.C.M. 1935; R.C.M. 1947, 59-601; amd. Sec. 1,
Ch. 68, L. 1981; amd. Sec. 1, Ch. 64, L. 1993.

2-16-503. Notice of removal. Whenever an officer is removed, committed pursuant to
53-21-127, or convicted of a felony or offense involving moral turpitude or a violation of the
officer’s official duty or whenever the officer’s election or appointment is declared void, the body,
judge, or officer before whom the proceedings were conducted shall give notice of the proceedings

to the officer authorized to fill the vacancy.

History: En.Sec.1102,Pol. C. 1895;re-en. Sec. 421, Rev. C. 1907; re-en. Sec. 512, R.C.M. 1921; Cal. Pol. C.
Sec. 997; re-en. Sec. 512, R.C.M. 1935; R.C.M. 1947, 59-603; amd. Sec. 27, Ch. 184, L. 1979; amd. Sec. 2, Ch. 490,
L. 1997.

2-16-504. Elective officers’ inability to perform — filling vacancy — notice. (1)
When an incumbent in the office of lieutenant governor, secretary of state, attorney general,
auditor, or superintendent of public instruction is found to be permanently unable to perform the
functions of the position, a vacancy exists.

(2) When a written declaration, made as provided in subsection (4), is transmitted to the
legislature that any officer enumerated in subsection (1) is unable to discharge the powers and
duties of office, the legislature may convene in the manner provided for the convening of special
sessions to determine whether the disability exists or it may defer a determination to the next
regular session of the legislature.

(3) Ifthe legislature within 21 days after convening, whether in regular or special session,
determines by two-thirds vote of its members that the officer is unable to discharge the powers
and duties of office, the office is declared to be vacant and must be filled as provided by the
constitution of Montana or laws enacted pursuant to the constitution.

(4) The written declaration required under this section must be made and transmitted by
the lieutenant governor and attorney general unless one of them is the officer whose disability is
in question. If the lieutenant governor is the subject of the declaration, the declaration must be
made by the governor and attorney general, and if the attorney general is the subject of the

declaration, the declaration must be made by the governor and secretary of state.
History: En. Sec. 1, Ch. 343, L. 1973; R.C.M. 1947, 59-609; amd. Sec. 104, Ch. 61, L. 2007.

Compiler’s Comments
2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.
2-16-505. Filling vacancies in certain elective offices. A vacancy in the office of the
secretary of state, state auditor, attorney general, clerk of the supreme court, or superintendent
of public instruction must be filled by a person appointed by the governor. The appointee holds
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office until the first Monday in January after the next general election. At that election, the office

must be filled by election for the unexpired term.

History: En.Sec.1106,Pol. C. 1895; re-en. Sec. 425, Rev. C. 1907; re-en. Sec. 516, R.C.M. 1921; Cal. Pol. C.
Sec.1001; re-en. Sec. 516, R.C.M. 1935; amd. Sec. 3, Ch. 468, L. 1977; R.C.M. 1947, 59-607; amd. Sec. 105, Ch. 61,
L. 2007.

Compiler’s Comments

2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

2-16-506. Filling vacancies — recess appointments. (1) When any office becomes
vacant and no mode is provided by law for filling the vacancy, the governor shall fill the vacancy
by appointing a qualified person to fill the unexpired term of the person whose office became
vacant.

(2) If the legislature or one house of the legislature must confirm an appointment of a
person appointed by the governor to fill a vacancy, the governor may appoint the person to
assume office before the legislature meets in its next regular session to consider the
appointment. A person so appointed is vested with all the functions of the office upon assuming
the office and is a de jure officer, notwithstanding the fact that the legislature has not yet
confirmed the appointment. If the legislature does not confirm the appointment, the governor

shall make a new appointment to fill the unexpired term.
History: En.Sec. 1104, Pol. C. 1895; re-en. Sec. 423, Rev. C. 1907; re-en. Sec. 514, R.C.M. 1921; Cal. Pol. C.
Sec. 999; re-en. Sec. 514, R.C.M. 1935; amd. Sec. 1, Ch. 388, L. 1973; R.C.M. 1947, 59-605.

2-16-507. Powers and duties of officer filling unexpired term. A person elected or
appointed to fill a vacancy, after filing the official oath and bond, possesses all the rights and
powers and is subject to all the liabilities, duties, and obligations as if the person had been

elected to the office for a full term.
History: En.Sec.1107,Pol. C. 1895;re-en. Sec. 426, Rev. C. 1907; re-en. Sec. 517, R.C.M. 1921; Cal. Pol. C.
Sec. 1004; re-en. Sec. 517, R.C.M. 1935; R.C.M. 1947, 59-608; amd. Sec. 106, Ch. 61, L. 2007.

Compiler’s Comments
2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.
2-16-508 through 2-16-510 reserved.

2-16-511. Vacancy in office of governor and lieutenant governor. (1) If the offices of
both the governor and the lieutenant governor become vacant, the president of the senate shall
become governor and shall appoint a lieutenant governor.

(2) If the president of the senate is unable to assume the office of governor, the speaker of
the house shall become governor and a lieutenant governor shall be elected in accordance with
the provision of 2-16-512.

History: En. Sec. 1, Ch. 29, L. 1973; R.C.M. 1947, 82-1304.1.

2-16-512. Election by legislature if president of senate and speaker unable to
assume office of governor. (1) If neither the president of the senate nor the speaker of the
house of representatives is able to assume the office of governor, the legislature, meeting in joint
session, shall elect a governor and a lieutenant governor.

(2) When the speaker of the house becomes governor, the legislature will meet in joint

session and shall elect a lieutenant governor.
History: En. Sec. 2, Ch. 29, L. 1973; R.C.M. 1947, 82-1304.2.

2-16-513. Succession in case of termination or incapacitation of primary
successors. (1) If, because of an enemy attack upon the United States, the governor, lieutenant
governor, president pro tempore of the senate, and speaker of the house are killed or rendered
unable to serve as governor, the senior member of the legislature shall act as governor.

(2) The senior member of the legislature shall call an emergency session of the legislature at
a safe location within the state. The legislature meeting in joint session shall elect a governor.

(3) For the purposes of this section, the member with seniority is the member who has
served in the legislature for the longest continuous period of time up to and including the
member’s current term. If two or more members of the legislature have equal seniority, the line

of succession among them is from eldest to youngest in age.
History: En. Sec. 1, Ch. 148, L. 1959; R.C.M. 1947, 82-1309; amd. Sec. 28, Ch. 184, L.. 1979; amd. Sec. 107,
Ch. 61, L. 2007.
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Compiler’s Comments
2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.
2-16-514. Successor to serve until next general election. The successor to the
governor and the lieutenant governor shall serve until the next general election and shall have

all the powers, duties, and emoluments of the respective offices.
History: En. Sec. 3, Ch. 29, L. 1973; R.C.M. 1947, 82-1304.3.

2-16-515. Governor and lieutenant governor incapacitated. (1) If both the governor
and lieutenant governor are unable to serve as governor, the president of the senate shall
become acting governor until the governor or lieutenant governor is able to resume the duties of
the office.

(2) If the president of the senate is unable to become acting governor, the speaker of the

house of representatives shall become acting governor.
History: En. Sec. 4, Ch. 29, L. 1973; R.C.M. 1947, 82-1304.4.

2-16-516 through 2-16-520 reserved.

2-16-521. Powers of acting governor. (1) Every provision of the laws of this state in
relation to the powers and duties of the governor and in relation to acts and duties to be
performed by others toward the governor extends to the persons performing for the time being
the duties of governor.

(2) An acting governor has all the rights, duties, and emoluments of the office of governor

while acting as governor.

History: (1)En. Sec. 373, Pol. C. 1895; re-en. Sec. 148, Rev. C. 1907; re-en. Sec. 127, R.C.M. 1921; Cal. Pol.
C.Sec. 383;re-en. Sec. 127, R.C.M. 1935; Sec. 82-1304, R.C.M. 1947; (2)En. Sec. 5, Ch. 29, L. 1973; Sec. 82-1304.5,
R.C.M. 1947; R.C.M. 1947, 82-1304, 82-1304.5; amd. Sec. 108, Ch. 61, L. 2007.

Compiler’s Comments
2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

Part 6
Montana Recall Act

2-16-601. Short title. This part shall be cited as the “Montana Recall Act”.

History: En. Sec.1,1.M. No. 73, approved November 2, 1976; amd. Sec. 2, Ch. 364, L. 1977; R.C.M. 1947,
59-610.

2-16-602. Definitions. As used in this part, the following definitions apply:

(1) “Political subdivision” means a local government unit including but not limited to a
county, city, or town established under authority of Article XI, section 1, of The Constitution of
the State of Montana or a school district.

(2) “Public office” means a position of duty, trust, or authority created by the constitution or
by the legislature or by a political subdivision through authority conferred by the constitution or
the legislature that meets the following criteria:

(a) the position must possess a delegation of a portion of the sovereign power of government
to be exercised for the benefit of the public;

(b) the powers conferred and the duties to be discharged must be defined, directly or
impliedly, by the constitution, the legislature, or by a political subdivision through legislative
authority;

(¢) the duties must be performed independently and without control of a superior power
other than the law, unless the legislature has created the position and placed it under the
general control of a superior office or body; and

(d) the position must have some permanency and continuity and not be only temporary or
occasional.

(3) “State-district” means a public service commission district, a legislative representative
or senatorial district, or a judicial district.

History: En. 59-611 by Sec. 1, Ch. 364, L. 1977; R.C.M. 1947, 59-611.

2-16-603. Officers subject to recall — grounds for recall. (1) Any person holding a
public office of the state or any of its political subdivisions, either by election or appointment, is
subject to recall from office.
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(2) A public officer holding an elective office may be recalled by the qualified electors
entitled to vote for the elective officer’s successor. A public officer holding an appointive office
may be recalled by the qualified electors entitled to vote for the successor or successors of the
elective officer or officers who have the authority to appoint a person to that position.

(3) Physical or mental lack of fitness, incompetence, violation of the oath of office, official
misconduct, or conviction of a felony offense enumerated in Title 45 are the only grounds for
recall. A person may not be recalled for performing a mandatory duty of the office that the person
holds or for not performing any act that, if performed, would subject the person to prosecution for

official misconduct.
History: En. Sec. 2, .M. No. 73, approved November 2, 1976; amd. Sec. 3, Ch. 364, L. 1977; R.C.M. 1947,
59-612; amd. Sec. 1, Ch. 398, L. 1979; amd. Sec. 109, Ch. 61, L. 2007.

Compiler’s Comments
2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.
2-16-604 through 2-16-610 reserved.

2-16-611. Method of removal cumulative. The recall is cumulative and additional to,

rather than a substitute for, other methods for removal of public officers.
History: En. Sec. 3, LM. No. 73, approved November 2, 1976; R.C.M. 1947, 69-613.

2-16-612. Persons qualified to petition — penalty for false signatures. (1) A person
who is a qualified elector of this state may sign a petition for recall of a state officer.

(2) A person who is a qualified elector of a district of the state from which a state-district
officer is elected may sign a petition for recall of a state-district officer of that district or
appointed by an officer or the officers of that election district.

(3) A person who is a qualified elector of a political subdivision of this state may sign a
petition for recall of an officer of that political subdivision. However, if a political subdivision is
divided into election districts, a person must be a qualified elector in the election district to be
eligible to sign a petition to recall an officer elected from that election district.

(4) A person signing any name other than the person’s own to any petition or knowingly
signing more than once for the recall or who is not at the time of the signing a qualified elector or
a person who knowingly makes a false entry upon an affidavit required in connection with the
filing of a petition for the recall of an officer is guilty of unsworn falsification or tampering with
public records or information, as appropriate, and is punishable as provided in 45-7-203 or

45-7-208, as applicable.
History: En.Sec. 10,1.M. No. 73, approved November 2, 1976; amd. Sec. 7, Ch. 364, L. 1977; R.C.M. 1947,
59-620; amd. Sec. 110, Ch. 61, L. 2007.

Compiler’s Comments

2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

2-16-613. Limitations on recall petitions. (1) A recall petition may not name more than
one officer to be recalled.

(2) A recall petition against an officer may not be approved for circulation, as required in
2-16-617(3), until an officer has held office for 2 months.

(3) A recall petition may not be filed against an officer for whom a recall election has been
held for a period of 2 years during the officer’s term of office unless the state or political
subdivision or subdivisions financing the recall election are first reimbursed for all expenses of
the preceding recall election.

History: (1)En.Sec.4,1.M. No. 73, approved November 2, 1976; amd. Sec. 4, Ch. 364, .. 1977; Sec. 59-614,

R.C.M. 1947; (2), (3)En. Sec. 5, .M. No. 73, approved November 2,1976; Sec. 59-615, R.C.M. 1947; R.C.M. 1947,
59-614(part), 59-615; amd. Sec. 1, Ch. 159, L. 1983; amd. Sec. 111, Ch. 61, L. 2007.

Compiler’s Comments

2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

2-16-614. Number of electors required for recall petition. Recall petitions for elected
or appointed state officers shall contain the signatures of qualified electors equaling at least 10%
of the number of persons registered to vote at the preceding state general election. A petition for
the recall of a state-district officer must contain the signatures of qualified electors equaling at
least 15% of the number of persons registered to vote in the last preceding election in that
district. Recall petitions for elected or appointed county officers shall contain the signatures of
qualified electors equaling at least 15% of the number of persons registered to vote at the
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preceding county general election. Recall petitions for elected or appointed officers of
municipalities or school districts shall contain the signatures of qualified electors equaling at
least 20% of the number of persons registered to vote at the preceding election for the
municipality or school district.

History: En. Sec. 4,1.M. No. 73, approved November 2, 1976; amd. Sec. 4, Ch. 364, L. 1977; R.C.M. 1947,
59-614(part); amd. Sec. 1, Ch. 308, L. 1979.

2-16-615. Filing of recall petitions — mandamus for refusal. (1) Recall petitions for
elected officers shall be filed with the official who is provided by law to accept the declaration of
nomination or petition for nomination for such office. Recall petitions for appointed state officers
shall be filed with the secretary of state and for appointed county or municipal officers shall be
filed with the county election administrator. Recall petitions for appointed officers from other
political subdivisions shall be filed with the county election administrator if the boundaries of
the political subdivisions lie wholly within one county or otherwise with the secretary of state.

(2) If the secretary of state, county election administrator or other filing official refuses to
accept and file any petition for recall with the proper number of signatures of qualified electors,
any elector may within 10 days after such refusal apply to the district court for a writ of
mandamus. If it is determined that the petition is sufficient, the district court shall order the
petition to be filed with a certified copy of the writ attached thereto, as of the date when it was
originally offered for filing. On a showing that any filed petition is not sufficient, the court may
enjoin certification, printing, or recall election.

(3) All such suits or appeals therefrom shall be advanced on the court docket and heard and
decided by the court as expeditiously as possible.

(4) Any aggrieved party may file an appeal within 10 days after any adverse order or
decision as provided by law.

History: En.Secs. 6,12,1.M. No. 73, approved November 2,1976; R.C.M. 1947, 59-616, 59-623; amd. Sec.
375, Ch. 571, L. 1979.

2-16-616. Form of recall petition. (1) The form of the recall petition must be
substantially as follows:

WARNING

A person who knowingly signs a name other than the person’s own to this petition, who signs
the person’s name more than once upon a petition to recall the same officer at one election, or
who is not, at the time of signing this petition, a qualified elector of the state of Montana entitled
to vote for the successor of the elected officer to be recalled or the successor or successors of the
officer or officers who have the authority to appoint a person to the position held by the appointed
officer to be recalled is punishable by a fine of no more than $500 or imprisonment in the county
jail for a term not to exceed 6 months, or both, or a fine of $500 or imprisonment in the state
prison for a term not to exceed 10 years, or both.

RECALL PETITION

To the Honorable ............ , Secretary of State of the State of Montana (or name and office of
other filing officer): We, the undersigned qualified electors of the State of Montana (or name of
appropriate state-district or political subdivision) respectfully petition that an election be held
as provided by law on the question of whether ............... , holding the office of ............... , should be
recalled for the following reasons: (Setting out a general statement of the reasons for recall in not
more than 200 words). Each signer certifies: I have personally signed this petition; I am a
qualified elector of the state of Montana and (name of appropriate political subdivision); and my
residence and post-office address are correctly written after my name to the best of my
knowledge and belief.

(2) Numbered lines must follow the language in subsection (1). Each numbered line must
contain spaces for the signature, post-office address, and printed last name of the signer. Each
separate sheet of the petition must contain the heading and reasons for the proposed recall as

prescribed in subsection (1).
History: En. Sec.7,1.M. No. 73, approved November 2, 1976; amd. Sec. 5, Ch. 364, L. 1977; R.C.M. 1947,
59-617; amd. Sec. 112, Ch. 61, L. 2007.
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Compiler’s Comments

2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

2-16-617. Form of circulation sheets. (1) The signatures on each petition must be placed
on sheets of paper known as circulation sheets. Each circulation sheet must be substantially 8
x 14 inches or a continuous sheet may be folded so as to meet this size limitation. The circulation
sheets must be ruled with a horizontal line 1 % inches from the top of the sheet. The space above
the line must remain blank and must be for the purpose of binding.

(2) The petition, for purposes of circulation, may be divided into sections, each section to
contain not more than 25 circulation sheets.

(3) Before a petition may be circulated for signatures, a sample circulation sheet must be
submitted to the officer with whom the petition must be filed in the form in which it will be
circulated. The filing officer shall review the petition for sufficiency as to form and approve or
reject the form of the petition, stating the reasons for rejection, within 1 week of receiving the
sheet.

(4) The petition form submitted must be accompanied by a written statement containing
the reasons for the desired recall as stated on the petition. The truth of purported facts contained
in the statement must be sworn to by at least one of the petitioners before a person authorized to
administer oaths.

(5) The filing officer shall serially number all approved petitions continuously from year to

year.
History: En. Sec. 8, .M. No. 73, approved November 2, 1976; amd. Sec. 6, Ch. 364, L. 1977; R.C.M. 1947,
59-618; amd. Sec. 113, Ch. 61, L. 2007.

Compiler’s Comments
2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.
2-16-618. Forms not mandatory. The forms prescribed in this part are not mandatory,
and if substantially followed, the petition shall be sufficient, notwithstanding clerical and

merely technical errors.
History: En. Sec. 9, LM. No. 73, approved November 2, 1976; R.C.M. 1947, 59-619.

2-16-619. Submission of circulation sheets — certification of signatures. (1) Signed
circulation sheets or sections of a petition for recall must be submitted to the officer responsible
for registration of electors in the county in which the signatures were obtained within 3 months
of the date the form of the petition was approved under 2-16-617.

(2) An affidavit, in substantially the following form, must be attached to each circulation
sheet or section submitted to the county officer:

(Name of person circulating petition), being first sworn, deposes and says: I circulated or
assisted in circulating the petition to which this affidavit is attached, and I believe that the
signatures on the petition are genuine and are the signatures of the persons whose names they
purport to be and that the signers knew the contents of the petition before signing the petition.

.................. (Signature)

Subscribed and sworn before me this .... day of ....,20
............ (Person authorized to take oaths)
Seal........cc..... (Title or notarial information)

History: En. 59-621 by Sec. 8, Ch. 364, L. 1977; R.C.M. 1947, 59-621; amd. Sec. 4, Ch. 51, L. 1999.

2-16-620. County clerk to verify signatures. (1) The county clerk in each county in
which a recall petition is signed shall verify and compare the signatures of each person who has
signed the petition to ensure that the person is an elector in that county and, if satisfied that the
signatures are genuine, shall certify that fact to the officer with whom the recall petition is to be
filed, in substantially the following form:

To the Honorable ............ , Secretary of State of the State of Montana (or name and title of
other officer):

| T ) e (title) of ............ County, certify that I have compared the 51gnatures on ......
sheets (specifying number of sheets) of the petition for recall No. ...... attached, in the manner

prescribed by law, and I believe ...... (number) signatures are valid for the purpose of the petition.
I further certify that the affidavit of the circulator of the (sheet) (section) of the petition is
attached and that the post-office address is completed for each valid signature.

2007 School Laws of Montana



119 PUBLIC OFFICERS 2-16-632

Signed:............ Date) e (Signature)
Seal e (Title)

(2) The certificate is prima facie evidence of the facts stated in the certificate, and the
secretary of state or other officer receiving the recall petition may consider and count only the
signatures that are certified. However, the officer with whom the recall petition is filed shall
consider and count any remaining signatures of the registered voters that prove to be genuine,
and those signatures must be considered and counted if they are attested to in the manner and
form provided for initiative and referendum petitions.

(3) The county clerk and recorder may not retain any portion of a petition for more than 30
days following the receipt of that portion. At the expiration of that period, the county clerk and
recorder shall certify the valid signatures on that portion of the petition and deliver the same to

the person with whom the petition is required to be filed.
History: En.Sec.11,1.M. No. 73, approved November 2, 1976; amd. Sec. 9, Ch. 364, L. 1977; R.C.M. 1947,
59-622; amd. Sec. 2, Ch. 159, L. 1983; amd. Sec. 114, Ch. 61, L. 2007.

Compiler’s Comments

2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

2-16-621. Notification to officer — statement of justification. Upon filing the petition
or a portion of the petition containing the number of valid signatures required under 2-16-614,
the official with whom it is filed shall immediately give written notice to the officer named in the
petition. The notice must state that a recall petition has been filed, must set forth the reasons
contained in the petition, and must notify the officer named in the recall petition that the officer
has the right to prepare and have printed on the ballot a statement containing not more than 200
words giving reasons why the officer should not be recalled. A statement of justification may not
be printed on the ballot unless it is delivered to the filing official within 10 days of the date notice
is given.

gIl-Iistory: En. Sec. 14, I.M. No. 73, approved November 2, 1976; R.C.M. 1947, 59-625; amd. Sec. 3, Ch. 159,

L. 1983; amd. Sec. 115, Ch. 61, L. 2007.
Compiler’s Comments

2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

2-16-622. Resignation of officer — proclamation of election. (1) If the officer named
in the petition for recall submits a resignation in writing, it must be accepted and become
effective the day it is offered. The vacancy created by the resignation must be filled as provided
by law. However, the officer named in the petition for recall may not be appointed to fill the
vacancy. If the officer named in the petition for recall refuses to resign or does not resign within 5
days after the petition is filed, a special election must be called unless the filing is within 90 days
of a general election, in which case the question must be placed on a separate ballot at the same
time as the general election.

(2) The call of a special election must be made by the governor in the case of a state or
state-district officer or by the board or officer empowered by law to call special elections for a
political subdivision in the case of any officer of a political subdivision of the state.

History: En.Sec.13,1.M. No. 73, approved November 2,1976; amd. Sec. 10, Ch. 364,L.1977; R.C.M. 1947,
59-624; amd. Sec. 116, Ch. 61, L. 2007.

Compiler’s Comments
2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

2-16-623 through 2-16-630 reserved.

2-16-631. Notice of recall election. The notice of a recall election shall be in substantially
the following form:

NOTICE OF RECALL ELECTION

Notice is hereby given pursuant to law that a recall election will be held on .......... (Date) for
the purpose of voting upon the recall of ............ who holds the office of ..........
DATED at .......... s eeeeeens (Date)

History: En.Sec.15,1.M. No. 73, approved November 2,1976; amd. Sec. 11, Ch. 364, L. 1977; R.C.M. 1947,
59-626.

2-16-632. Conduct of special elections. A special election for recall shall be conducted
and the results canvassed and certified in the same manner that the law in effect at the time of
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the election for recall requires for an election to fill the office that is the subject of the recall
petition, except as herein otherwise provided. In the case of an official holding a nonelective
office, the election shall be conducted and the results canvassed and certified in the same
manner that the law in effect at the time of the election for recall requires for an election to fill the
office of the person who has the power to appoint such official. The powers and duties conferred
or imposed by law upon boards of election, registration officers, canvassing boards, and other
public officials who conduct general elections are conferred and imposed upon similar officers
conducting recall elections under the provisions of this section together with the penalties
prescribed for the breach thereof.

History: En.Sec. 18,1.M. No. 73, approved November 2,1976; R.C.M. 1947, 59-629; amd. Sec. 2, Ch. 308,
L. 1979.

2-16-633. Form of ballot. (1) The ballot at a recall election must set forth the statement
contained in the recall petition stating the reasons for demanding the recall of the officer and the
officer’s statement of reasons why the officer should not be recalled. The question of whether the
officer should be recalled must be placed on the ballot in a form similar to the following:

[ | FOR recalling ....... who holds the office of ........
[ | AGAINST recalling ....... who holds the office of ........

(2) The form of the ballot must be approved as provided in the election laws of this state.
History: En.Sec.16,1.M. No. 73, approved November 2,1976; amd. Sec. 12, Ch. 364, L. 1977; R.C.M. 1947,
59-627; amd. Sec. 117, Ch. 61, L. 2007.

Compiler’s Comments

2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

2-16-634. Expenses of election. Expenses of a recall election shall be paid in the same
manner as the expenses for any other election. The expenditure of such funds constitutes an
emergency expenditure of funds, and the political subdivision affected may fund the costs of such
an election through emergency funding procedures. In the event a recall election is held for a
state or state-district officer, the legislature shall appropriate funds to reimburse the counties
involved for costs incurred in running the election.

History: En.Sec.19,1.M. No. 73, approved November 2,1976; amd. Sec. 14, Ch. 364,L.1977; R.C.M. 1947,
59-630.

2-16-635. Officer to remain in office until results declared — filling of vacancy.
The officer named in the recall petition continues in office until the officer resigns or the results
of the recall election are officially declared. If a majority of those voting on the question vote to
remove the officer, the office becomes vacant and the vacancy must be filled as provided by law.

However, the officer recalled may not be appointed to fill the vacancy.
History: En.Sec.17,1.M. No. 73, approved November 2,1976; amd. Sec. 13, Ch. 364,L.1977; R.C.M. 1947,
59-628; amd. Sec. 118, Ch. 61, L. 2007.

Compiler’s Comments
2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

CHAPTER 17
PROPERTY AND SYSTEMS
DEVELOPMENT AND MANAGEMENT

Part 5
Information Technology — Internet Privacy

2-17-550. Short title. Sections 2-17-550 through 2-17-553 may be cited as the
“Governmental Internet Information Privacy Act”.

History: En. Sec. 1, Ch. 219, L. 2001.

2-17-551. Definitions. As used in 2-17-550 through 2-17-553, the following definitions
apply:

(1) “Collect” means the gathering of personally identifiable information about a user of an
internet service, online service, or website by or on behalf of the provider or operator of that
service or website by any means, direct or indirect, active or passive, including:
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(a) an online request for the information by the provider or operator, regardless of how the
information is transmitted to the provider or operator;

(b) the use of an online service to gather the information; or

() tracking or use of any identifying code linked to a user of a service or website, including
the use of cookies.

(2) “Governmental entity” means the state and political subdivisions of the state.

(3) “Government website operator” or “operator’ means a governmental entity that
operates a website located on the internet or an online service and that collects or maintains
personal information from or about the users of or visitors to the website or online service or on
whose behalf information is collected or maintained.

(4) “Internet” means, collectively, the myriad of computer and telecommunications
facilities, including equipment and operating software, that comprise the interconnected
worldwide network of networks that use the transmission control protocol/internet protocol or
any predecessor or successor protocols to communicate information of all kinds by wire or radio.

(5) “Online” means any activity regulated by 2-17-550 through 2-17-553 that is effected by
active or passive use of an internet connection, regardless of the medium by or through which the
connection is established.

(6) “Personally identifiable information” means individually identifiable information about
an individual collected online, including:

(a) a first and last name;

(b) a residence or other physical address, including a street name and name of a city or
town;

() an e-mail address;

(d) a telephone number;

(e) a social security number; or

( wunique identifying information that an internet service provider or a government
website operator collects and combines with any information described in subsections (6)(a)
through (6)(e).

(7) “Political subdivision” means any county, city, municipal corporation, school district, or
other political subdivision or public corporation.

(8) “State” means the state of Montana or any office, department, agency, authority,
commission, board, institution, hospital, college, university, or other instrumentality of the

state.
History: En. Sec. 2, Ch. 219, L. 2001.

2-17-552. Collection of personally identifiable information — requirements. (1) A
government website operator may not collect personally identifiable information online from a
website user unless the operator complies with the provisions of this section.

(2) A government website operator shall ensure that the website:

(a) identifies who operates the website;

(b) provides the address and telephone number at which the operator may be contacted as
well as an electronic means for contacting the operator; and

(c) generally describes the operator’s information practices, including policies to protect the
privacy of the user and the steps taken to protect the security of the collected information.

(3) In addition to the requirements of subsection (2), if the personally identifiable
information may be used for a purpose other than the express purpose of the website or may be
given or sold to a third party, except as required by law, then the operator shall ensure that the
website includes:

(a) aclear and conspicuous notice to the user that the information collected could be used for
other than the purposes of the website;

(b) ageneral description of the types of third parties that may obtain the information; and

(¢) a clear, conspicuous, and easily understood online procedure requiring an affirmative
expression of the user’s permission before the information is collected.

History: En. Sec. 3, Ch. 219, L. 2001.

2-17-553. No change of privacy right or public right to know. Sections 2-17-550
through 2-17-553 are not intended to expand or restrict the individual right of privacy or the
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public right to know or to change the rights and obligations of persons, state agencies, or local

governments that are otherwise provided by law.
History: En. Sec. 4, Ch. 219, L. 2001.

Part 6
Government Competition With
Private Internet Providers

2-17-601. Statement of purpose — policy. (1) The legislature recognizes that access to
affordable, high-speed internet services is critical to the state’s economic future and that the
planning, development, and delivery of quality internet services should be a coordinated effort
among state government, local governments, and private enterprise.

(2) It is the policy of this state to:

(a) recognize that private sector enterprises engaged in the delivery of internet access and
related services should have an opportunity to provide those services without undue
interference or competition from the state or its political subdivisions; and

(b) encourage agencies and political subdivisions to publicly announce requirements for
internet services and negotiate contracts for internet access with private enterprise to ensure
that innovative technology is available to serve the public’s needs at the most fair and reasonable

cost.
History: En. Sec. 1, Ch. 547, L. 2001.

2-17-602. Definitions. As used in this part, the following definitions apply:

(1) “Agency” has the meaning provided for in 2-15-102.

(2) “Internet services provider” means a person or an entity that provides a service,
available to the public, that enables the person’s or entity’s customers to access the internet,
purchase internet server or file-hosting services, colocate internet equipment, or use data
transmission over the internet for a fee.

(3) “Political subdivision” has the meaning provided for in 2-9-101.

History: En. Sec. 2, Ch. 547, L. 2001.

2-17-603. Government competition with private internet services providers
prohibited — exceptions. (1) Except as provided in subsection (2)(a) or (2)(b), an agency or
political subdivision of the state may not directly or through another agency or political
subdivision be an internet services provider.

(2) (a) An agency or political subdivision may act as an internet services provider if:

(1) no private internet services provider is available within the jurisdiction served by the
agency or political subdivision; or

(11) the agency or political subdivision provided services prior to July 1, 2001.

(b) An agency or political subdivision may act as an internet services provider when
providing advanced services that are not otherwise available from a private internet services
provider within the jurisdiction served by the agency or political subdivision.

(c) Ifaprivate internet services provider elects to provide internet services in a jurisdiction
where an agency or political subdivision is providing internet services, the private internet
services provider shall inform the agency or the political subdivision in writing at least 30 daysin
advance of offering internet services.

(3) Upon receiving notice pursuant to subsection (2)(c), the agency or political subdivision
shall notify its subscribers within 30 days of the intent of the private internet services provider to
begin providing internet services and may choose to discontinue providing internet services
within 180 days of the notice.

(4) Nothing in this section may be construed to prohibit an agency or political subdivision
from:

(a) offering electronic government services to the general public; or

(b) acquiring access to the internet from a private internet services provider in order to offer

electronic government services to the general public.
History: En. Sec. 3, Ch. 547, L. 2001.

2-17-604. Alternatives to public internet services providers. An agency or political
subdivision is encouraged to publish its requirements for internet services and to use, to the
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maximum extent possible, private internet services providers to deliver internet services to the

public.
History: En. Sec. 4, Ch. 547, L. 2001.

CHAPTER 18
STATE EMPLOYEE CLASSIFICATION,
COMPENSATION, AND BENEFITS

Part 5
Travel, Meals, and Lodging

2-18-501. Meals, lodging, and transportation of persons in state service. All elected
state officials, appointed members of boards, commissions, or councils, department directors,
and all other state employees must be reimbursed for meals and lodging while away from the
person’s designated headquarters and engaged in official state business in accordance with the
following provisions:

(1) Except as provided under subsection (3), for travel within the state of Montana, lodging
must be authorized at the actual cost of lodging, not exceeding $35 per day, and taxes on the
allowable cost of lodging, except as provided in subsection (3), plus $5 for the morning meal, $6
for the midday meal, and $12 for the evening meal. All claims for lodging expense
reimbursement allowed under this section must be documented by an appropriate receipt.

(2) Except as provided in subsection (3), for travel outside the state of Montana and within
the United States, the following provisions apply:

(a) Lodging must be reimbursed at actual cost, not to exceed the prescribed maximum
standard federal rate per day for the location involved plus taxes on the allowable cost.

(b) Meal reimbursement may not exceed the prescribed maximum standard federal rate
per meal.

(3) The department shall designate the locations and circumstances under which the
governor, other elected state officials, appointed members of boards, commissions, or councils,
department directors, and all other state employees may be authorized the actual cost of lodging
when the actual cost exceeds the maximum established in subsection (1) or (2)(a).

(4) For travel to a foreign country, the following provisions apply:

(a) All elected state officials, appointed members of boards, commissions, councils,
department directors, and all other state employees must be reimbursed for the cost of meals and
lodging within the rates established by the department of administration when traveling in the
normal course of their duties to designated areas. The department shall use the United States
department of state maximum travel per diem allowances for foreign areas in establishing the
rates.

(b) All claims for lodging reimbursement allowed under this subsection (4) must be
documented by an appropriate receipt.

(5) When other than commercial, nonreceiptable lodging facilities are used by a state
official or employee while conducting official state business in a travel status, the amount of $12
1s authorized for lodging expenses for each day in which travel involves an overnight stay in lieu
of the amount authorized in subsection (1)(a) or (2)(a). However, when overnight
accommodations are provided at the expense of a government entity, reimbursement may not be
claimed for lodging.

(6) The actual cost of reasonable transportation expenses and other necessary business
expenses incurred by a state official or employee while in an official travel status is subject to
reimbursement.

(7) 'The provisions of this section may not be construed as affecting the validity of 5-2-301.

(8) The department of administration shall establish policies necessary to effectively
administer this section for state government.

(9) All commercial air travel must be by the least expensive class service available.

History: En.Sec.2,Ch.66,L.1955; amd. Sec. 1, Ch. 207, L. 1957; amd. Sec. 1, Ch. 108, L. 1961; amd. Sec. 1,

Ch.116,L.1963; amd. Sec. 1, Ch. 48,L.1967; amd. Sec. 1, Ch. 273, L. 1969; amd. Sec. 1, Ch. 10, L. 1971; amd. Ch.
295, L. 1971; amd. Sec. 3, Ch. 495, L.. 1973; amd. Sec. 22, Ch. 315, L. 1974; amd. Sec. 1, Ch. 439, L. 1975; amd. Sec.
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1,Ch. 483,L.1977; R.C.M. 1947, 59-538; amd. Sec. 1, Ch. 643, L. 1979; amd. Sec. 1, Ch. 338, L. 1981; amd. Sec. 1,
Ch. 582, L. 1981; amd. Sec. 13, Ch. 575, L. 1981; amd. Sec. 1, Ch. 646, L. 1983; amd. Sec. 1, Ch. 399, L. 1987; amd.
Sec. 5, Ch. 83,L.1989; amd. Sec. 1, Ch. 207, L. 1989; amd. Sec. 1, Ch. 561, L. 1991; amd. Sec. 1, Ch. 439, L. 1997.

2-18-502. Computation of meal allowance. (1) Except as provided in subsections (2) and
(4), an employee is eligible for the meal allowance provided in 2-18-501, only if the employee is in
a travel status for more than 3 continuous hours during the following hours:

(a) for the morning meal allowance, between the hours of 12:01 a.m. and 10 a.m;

(b) for the midday meal allowance, between the hours of 10:01 a.m. and 3 p.m.; and

(c) for the evening meal allowance, between the hours of 3:01 p.m. and 12 midnight.

(2) An eligible employee may receive:

(a) only one of the three meal allowances provided, if the travel was performed within the
employee’s assigned travel shift; or

(b) amaximum of two meal allowances if the travel begins before or was completed after the
employee’s assigned travel shift and the travel did not exceed 24 hours.

(3) “Travel shift” is that period of time beginning 1 hour before and terminating 1 hour after
the employee’s normally assigned work shift.

(49) An appointed member of a state board, commission, or council or a member of a
legislative subcommittee or select or interim committee is entitled to a midday meal allowance
on a day the individual is attending a meeting of the board, commission, council, or committee,
regardless of proximity of the meeting place to the individual’s residence or headquarters. This
subsection does not apply to a member of a legislative committee during a legislative session.

(5) The department of administration shall prescribe policies necessary to effectively
administer this section for state government.

History: En.Sec.3,Ch. 66,L.1955; amd. Sec. 4, Ch. 495, L. 1973; amd. Sec. 1, Ch. 213, L. 1974; amd. Sec. 2,
Ch.439,L.1975; amd. Sec. 2,Ch.483,L.1977; R.C.M. 1947, 59-539; amd. Sec. 1, Ch. 123, L. 1983; amd. Sec. 2, Ch.
439, L. 1997.

2-18-503. Mileage — allowance. (1) Members of the legislature, state officers and
employees, jurors, witnesses, county agents, and all other persons who may be entitled to
mileage paid from public funds when using their own motor vehicles in the performance of
official duties are entitled to collect mileage for the distance actually traveled by motor vehicle
and no more unless otherwise specifically provided by law.

(2) (a) When a state officer or employee is authorized to travel by motor vehicle and chooses
to use a privately owned motor vehicle even though a government-owned or government-leased
motor vehicle is available, the officer or employee may be reimbursed only at the rate of 48.15%
of the mileage rate allowed by the United States internal revenue service for the current year.

(b) When a privately owned motor vehicle is used because a government-owned or
government-leased motor vehicle is not available or because the use is in the best interest of the
governmental entity and a notice of unavailability of a government-owned or government-leased
motor vehicle or a specific exemption is attached to the travel claim, then a rate equal to the
mileage allotment allowed by the United States internal revenue service for the current year
must be paid for the first 1,000 miles and 3 cents less per mile for all additional miles traveled
within a given calendar month.

(3) Members of the legislature, jurors, witnesses, county agents, and all other persons,
except a state officer or employee, who may be entitled to mileage paid from public funds when
using their own motor vehicles in the performance of official duties are entitled to collect mileage
at arate equal to the mileage allotment allowed by the United States internal revenue service for
the current year for the first 1,000 miles and 3 cents less per mile for all additional miles traveled
within a given calendar month.

(4) Members of the legislature, state officers and employees, jurors, witnesses, county
agents, and all other persons who may be entitled to mileage paid from public funds when using
their own airplanes in the performance of official duties are entitled to collect mileage for the
nautical air miles actually traveled at a rate of twice the mileage allotment for motor vehicle
travel and no more unless specifically provided by law.

(5) 'This section does not alter 5-2-301.
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(6) The department of administration shall prescribe policies necessary for the effective
administration of this section for state government. The Montana Administrative Procedure

Act, Title 2, chapter 4, does not apply to policies prescribed to administer this part.

History: En. Sec. 4590, Pol. C. 1895; re-en. Sec. 3111, Rev. C. 1907; re-en. Sec. 4884, R.C.M. 1921; amd.
Sec. 1, Ch. 16, L. 1933; re-en. Sec. 4884, R.C.M. 1935; amd. Sec. 1, Ch. 121, L. 1941; amd. Sec. 1, Ch. 201, L. 1947;
amd. Sec. 1, Ch. 93, L. 1949; amd. Sec. 1, Ch. 124, L. 1951; amd. Sec. 1, Ch. 106, L. 1961; amd. Sec. 1, Ch. 123, L.
1963; amd. Sec. 2, Ch. 48, L. 1967; amd. Sec. 1, Ch. 495, L. 1973; amd. Sec. 9, Ch. 355, L. 1974; amd. Sec. 3, Ch.
439, L. 1975; amd. Sec. 1, Ch. 532, L.. 1975; amd. Sec. 1, Ch. 453, L. 1977; R.C.M. 1947, 59-801; amd. Sec. 1, Ch.
622, L. 1979; amd. Sec. 3, Ch. 439, L. 1997; amd. Sec. 8, Ch. 558, L. 1999; amd. Sec. 1, Ch. 4, Sp. L. August 2002;
amd. Sec. 1, Ch. 112, L. 2005; amd. Sec. 1, Ch. 40, L. 2007.

Compiler’s Comments

2007 Amendment: Chapter 40 in (2)(a) near beginning after “employee” deleted “including a legislator on
legislative business”; in (3) near beginning after “legislature” deleted “while traveling between their residences and
Helena”; and made minor changes in style. Amendment effective March 22, 2007.

2-18-504. Mileage computed by shortest traveled route. Wherever mileage is allowed
to any sheriff or other officer, juror, witness, or other person under any law of Montana, the same

shall be computed according to the shortest traveled route, when such shortest route is passable.
History: En. Sec. 1, Ch. 7, L. 1919; re-en. Sec. 4901, R.C.M. 1921; re-en. Sec. 4901, R.C.M. 1935; R.C.M.
1947, 25-217.

2-18-505 through 2-18-510 reserved.

2-18-511. Claim for expenses. Every such person so engaged shall periodically submit a
claim containing a schedule of expenses and amounts claimed for said period. Said schedule
shall show in what capacity such person was engaged each day while away from the department
in which said daily duties arose and shall show expense items of each day in detail, such as the
amount of per diem allowance claimed, transportation fare, mileage, and other such items.

History: En. Sec. 4, Ch. 66, L. 1955; amd. Sec. 26, Ch. 97, L. 1961; R.C.M. 1947, 59-540.

2-18-512. Prohibition on travel expenses for conventions — exception. A state
officer or employee of the state may not receive payment from any public funds for traveling
expenses or other expenses for attendance at any convention, meeting, or other gathering of
public officers except for attendance at a convention, meeting, or other gatherings that the officer

or employee may by virtue of the office or employment find it necessary to attend.

History: En.Sec. 1, Ch. 241, L. 1921; re-en. Sec. 443, R.C.M. 1921; amd. Sec. 1, Ch. 124, L. 1923; amd. Sec.
1, Ch. 48, L. 1927; amd. Sec. 1, Ch. 86, L. 1931; amd. Sec. 1, Ch. 130, L. 1933; re-en. Sec. 443, R.C.M. 1935; amd.
Sec. 1, Ch. 119, L. 1943; amd. Sec. 1, Ch. 58, L. 1949; amd. Sec. 1, Ch. 184, L. 1957; amd. Sec. 11, Ch. 80, L. 1961;
amd. Sec. 1, Ch. 85, L. 1963; amd. Sec. 1, Ch. 79, L. 1965; amd. Sec. 1, Ch. 66, L. 1967; amd. Sec. 1, Ch. 174, L.
1967; amd. Sec. 1, Ch. 182, L. 1973; R.C.M. 1947, 25-508(part); amd. Sec. 122, Ch. 61, L. 2007.

Compiler’s Comments
2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

Part 6
Leave Time

2-18-601. Definitions. For the purpose of this part, except 2-18-620, the following
definitions apply:

(1) (a) “Agency”’ means any legally constituted department, board, or commission of state,
county, or city government or any political subdivision of the state.

(b) The term does not mean the state compensation insurance fund.

(2) “Breakin service” means a period of time in excess of 5 working days when the person is
not employed and that severs continuous employment.

(8) “Common association” means an association of employees established pursuant to
2-18-1310 for the purposes of employer and employee participation in the plan.

(4) “Continuous employment” means working within the same jurisdiction without a break
in service of more than 5 working days or without a continuous absence without pay of more than
15 working days.

(5) “Contracting employer” means an employer who, pursuant to 2-18-1310, has contracted
with the department of administration to participate in the plan.

(6) “Employee” means any person employed by an agency except elected state, county, and
city officials, schoolteachers, persons contracted as independent contractors or hired under
personal services contracts, and student interns.
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(7)  “Full-time employee” means an employee who normally works 40 hours a week.

(8) “Holiday” means a scheduled day off with pay to observe a legal holiday, as specified in
1-1-216 or 20-1-305, except Sundays.

(9) “Member” means an employee who belongs to a voluntary employees’ beneficiary
association established under 2-18-1310.

(10) “Part-time employee” means an employee who normally works less than 40 hours a
week.

(11) “Permanent employee” means a permanent employee as defined in 2-18-101.

(12) “Plan” means the employee welfare benefit plan established under Internal Revenue
Code section 501(c)(9) pursuant to 2-18-1304.

(13) “Seasonal employee” means a seasonal employee as defined in 2-18-101.

(14) “Short-term worker” means:

(a) forthe executive andjudicial branches, a short-term worker as defined in 2-18-101; or

(b) for the legislative branch, an individual who:

(1) 1s hired by a legislative agency for an hourly wage established by the agency;

(1) may not work for the agency for more than 6 months in a continuous 12-month period;

(111) is not eligible for permanent status;

(iv) may not be hired into another position by the agency without a competitive selection
process; and

(v) 1s not eligible to earn the leave and holiday benefits provided in this part or the group
insurance benefits provided in part 7.

(15) “Sick leave” means a leave of absence with pay for:

(a) asickness suffered by an employee or a member of the employee’simmediate family; or

(b) the time that an employee is unable to perform job duties because of:

(1 a physical or mental illness, injury, or disability;

(1) maternity or pregnancy-related disability or treatment, including prenatal care, birth, or
medical care for the employee or the employee’s child;

(iii) parental leave for a permanent employee as provided in 2-18-606;

(iv) quarantine resulting from exposure to a contagious disease;

(v) examination or treatment by a licensed health care provider;

(vi) short-term attendance, in an agency’s discretion, to care for a relative or household
member not covered by subsection (15)(a) until other care can reasonably be obtained,;

(vil) necessary care for a spouse, child, or parent with a serious health condition, as defined
in the Family and Medical Leave Act of 1993; or

(viil) death or funeral attendance of an immediate family member or, at an agency’s
discretion, another person.

(16) “Student intern” means a student intern as defined in 2-18-101.

(17) “Temporary employee” means a temporary employee as defined in 2-18-101.

(18) “Transfer” means a change of employment from one agency to another agency in the
same jurisdiction without a break in service.

(19) “Vacation leave” means a leave of absence with pay for the purpose of rest, relaxation, or

personal business at the request of the employee and with the concurrence of the employer.
History: En. Sec. 1, Ch. 476, L. 1973; R.C.M. 1947, 59-1007.1; amd. Sec. 30, Ch. 184, L. 1979; amd. Sec. 3,
Ch. 568, L. 1979; amd. Sec. 1, Ch. 178, L. 1981; amd. Sec. 1, Ch. 260, L.. 1991; amd. Sec. 2, Ch. 756, L. 1991; amd.
Sec. 7, Ch. 339, L. 1997; amd. Sec. 2, Ch. 314, L. 2001; amd. Sec. 1, Ch. 11, L. 2005; amd. Sec. 3, Ch. 75, L. 2005;
amd. Sec. 1, Ch. 582, L. 2005; amd. Sec. 1, Ch. 503, L. 2007.
Compiler’s Comments
2007 Amendment: Chapter 503 inserted definitions of common association, contracting employer, member, and
plan; and made minor changes in style. Amendment effective July 1, 2007.

2-18-602. Repealed. Sec. 12, Ch. 568, L. 1979.

History: En.Sec. 1134, Pol. C. 1895; re-en. Sec. 436, Rev. C. 1907; re-en. Sec. 453, R.C.M. 1921; Cal. Pol C.
Sec. 1030; amd. Sec. 1, Ch. 5, L. 1931; re-en. Sec. 453, R.C.M. 1935; amd. Sec. 1, Ch. 22, L. 1951; amd. Sec. 1, Ch.
253, L. 1957; amd. Sec. 1, Ch. 2, L. 1961; R.C.M. 1947, 59-510(1)(part).

2-18-603. Holidays — observance when falling on employee’s day off. (1) (a) A
full-time employee who is scheduled for a day off on a day that is observed as a legal holiday,
except Sundays, is entitled to receive a day off with pay either on the day preceding the holiday or
on another day following the holiday in the same pay period or as scheduled by the employee and
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the employee’s supervisor, whichever allows a day off in addition to the employee’s regularly
scheduled days off, provided the employee is in a pay status on the employee’s last regularly
scheduled working day immediately before the holiday or on the employee’s first regularly
scheduled working day immediately after the holiday.

(b) Part-time employees receive pay for the holiday on a prorated basis according to rules
adopted by the department of administration or appropriate administrative officer under
2-18-604.

(¢) A short-term worker may not receive holiday pay.

(2) For purposes of this section, the term “employee” does not include nonteaching school
district employees.

History: En. Sec. 1, Ch. 108, L. 1971; R.C.M. 1947, 59-1009; amd. Sec. 4, Ch. 568, L. 1979; amd. Sec. 1, Ch.
312, L. 1981; amd. Sec. 8, Ch. 339, L. 1997.

2-18-604. Administration of rules. The department of administration or the
administrative officer of any county, city, or political subdivision is responsible for the proper
administration of the employee annual, sick, or military leave provisions and the jury duty
provisions found in this part and may, when necessary, promulgate rules necessary to achieve
the uniform administration of these provisions and to prevent the abuse of these provisions.
When promulgated, the rules are effective as to all employees of the state or any county, city, or
political subdivision of the state.

History: En. Sec. 10, Ch. 568, L. 1979; amd. Sec. 2, Ch. 582, L. 2005.

2-18-605. Repealed. Sec. 13, Ch. 339, L. 1997.
History: En. Sec. 2, Ch. 178, L. 1981.

2-18-606. Parental leave for state employees. (1) The department of administration
shall develop a parental leave policy for permanent state employees. The policy must permit an
employee to take a reasonable leave of absence and permit the employee to use sick leave
immediately following the birth or placement of a child for a period not to exceed 15 working days
if:

(a) the employee is adopting a child; or

(b) the employee is a birth father.

(2) As used in this section, “placement” means placement for adoption as defined in
33-22-130.

(3) A state agency that is not subject to the provisions of the Family and Medical Leave Act
of 1993, 29 U.S.C. 2601 through 2654, may extend the provisions of that act to the employees of
the agency.

History: En. Sec. 1, Ch. 756, L. 1991; amd. Sec. 1, Ch. 2, L. 1997; amd. Sec. 158, Ch. 480, L. 1997.

2-18-607 through 2-18-610 reserved.

2-18-611. Annual vacation leave. (1) Each permanent full-time employee shall earn
annual vacation leave credits from the first day of employment. Vacation leave credits earned
must be credited at the end of each pay period. However, employees are not entitled to any
vacation leave with pay until they have been continuously employed for a period of 6 calendar
months.

(2) Seasonal employees earn vacation credits. However, seasonal employees must be
employed for 6 qualifying months before they may use the vacation credits. In order to qualify,
seasonal employees shall immediately report back for work when operations resume in order to
avoid a break in service.

(3) Permanent part-time employees are entitled to prorated annual vacation benefits if
they have worked the qualifying period.

(49) Anemployee may not accrue annual vacation leave credits while in a leave-without-pay
status.

(5) Temporary employees earn vacation leave credits but may not use the credits until after
working for 6 qualifying months.

(6) A short-term worker or a student intern, as both terms are defined in 2-18-601, may not
earn vacation leave credits, and time worked as a short-term worker or as a student intern does
not apply toward the person’s rate of earning vacation leave credits.
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History: En.Sec. 1, Ch. 131, L. 1949; amd. Sec. 1, Ch. 152, L. 1951; amd. Sec. 1, Ch. 350, L. 1969; amd. Sec.
1,Ch. 121, L. 1971; amd. Sec. 1, Ch. 360, L. 1973; amd. Sec. 2, Ch. 476, L. 1973; amd. Sec. 1, Ch. 62, L. 1975; amd.
Sec.1,Ch.479,L.1977; R.C.M. 1947, 59-1001(1), (4); amd. Sec. 5, Ch. 568, L. 1979; amd. Sec. 1, Ch. 280, L. 1983;
amd. Sec. 2, Ch. 593, L. 1985; amd. Sec. 1, Ch. 328, L. 1987; amd. Sec. 9, Ch. 339, L. 1997; amd. Sec. 2, Ch. 11, L.
2005; amd. Sec. 4, Ch. 75, L. 2005.

2-18-612. Rate earned. (1) Vacation leave credits are earned at a yearly rate calculated in
accordance with the following schedule, which applies to the total years of an employee’s
employment with any agency whether the employment is continuous or not:

Years of employment Working days credit
1 day through 10 years 15
10years through 15 years 18
15 years through 20 years 21
20 years or more 24

(2) (a) For the purpose of determining years of employment under this section, an
employee eligible to earn vacation credits under 2-18-611 must be credited with 1 year of
employment for each period of:

(1) 2,080 hours of service following the date of employment. An employee must be credited
with 80 hours of service for each biweekly pay period in which the employee is in a pay status or
on an authorized leave of absence without pay, regardless of the number of hours of service in the
pay period.

(11) 12 calendar months in which the employee was in a pay status or on an authorized leave
of absence without pay, regardless of the number of hours of service in any 1 month. An employee
of a school district, a school at a state institution, or the university system must be credited with
1 year of service if the employee is employed for an entire academic year.

(b) State agencies, other than the university system and a school at a state institution, shall
use the method provided in subsection (2)(a)(i) to calculate years of service under this section.

History: En.Sec.1, Ch. 131, L. 1949; amd. Sec. 1, Ch. 152, L. 1951; amd. Sec. 1, Ch. 350, L. 1969; amd. Sec.
1, Ch. 121, L. 1971; amd. Sec. 1, Ch. 360, L. 1973; amd. Sec. 2, Ch. 476, L. 1973; amd. Sec. 1, Ch. 62, L. 1975; amd.

Sec.1,Ch.479,L.1977; R.C.M. 1947,59-1001(3); amd. Sec. 6, Ch. 568, L.. 1979; amd. Sec. 3, Ch. 593, L. 1985; amd.
Sec. 123, Ch. 61, L. 2007.

Compiler’s Comments
2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

2-18-613. Repealed. Sec. 12, Ch. 568, L. 1979.
History: En. Sec. 4, Ch. 131, L. 1949; amd. Sec. 4, Ch. 350, L. 1969; R.C.M. 1947, 59-1004.

2-18-614. Military leave considered service. A period of absence from employment
with the state, county, or city occurring either during a war involving the United States or in any
other national emergency and for 90 days thereafter for one of the following reasons is
considered as service for the purpose of determining the number of years of employment used in
calculating vacation leave credits under this section:

(1) having been ordered on active duty with the armed forces of the United States;

(2) voluntary service on active duty in the armed forces or on ships operated by or for the
United States government; or

(3) direct assignment to the United States department of defense for duties related to
national defense efforts if a leave of absence has been granted by the employer.

History: En.Sec. 1, Ch. 131, L. 1949; amd. Sec. 1, Ch. 152, L. 1951; amd. Sec. 1, Ch. 350, L. 1969; amd. Sec.
1, Ch. 121, L. 1971; amd. Sec. 1, Ch. 360, L. 1973; amd. Sec. 2, Ch. 476, L. 1973; amd. Sec. 1, Ch. 62, L. 1975; amd.
Sec. 1, Ch. 479, L. 1977; R.C.M. 1947, 59-1001(2).

2-18-615. Absence because of illness not chargeable against vacation unless
employee approves. Absence from employment by reason of illness shall not be chargeable
against unused vacation leave credits unless approved by the employee.

History: En. Sec. 5, Ch. 131, L. 1949; amd. Sec. 5, Ch. 350, L. 1969; amd. Sec. 4, Ch. 476, L. 1973; R.C.M.
1947, 59-1005.

2-18-616. Determination of vacation dates. The dates when employees’ annual
vacation leaves are granted must be determined by agreement between each employee and the
employing agency with regard to the best interest of the state or any county or city of the state as
well as the best interests of each employee.
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History: En. Sec. 6, Ch. 131, L. 1949; R.C.M. 1947, 59-1006; amd. Sec. 124, Ch. 61, L. 2007.
Compiler’s Comments

2007 Amendment: Chapter 61 made minor changes in style. Amendment effective October 1, 2007.

2-18-617. Accumulation of leave — cash for unused — transfer. (1) (a) Except as
provided in subsection (1)(b), annual vacation leave may be accumulated to a total not to exceed
two times the maximum number of days earned annually as of the end of the first pay period of
the next calendar year. Excess vacation time is not forfeited if taken within 90 calendar days
from the last day of the calendar year in which the excess was accrued.

(b) It is the responsibility of the head of an employing agency to provide reasonable
opportunity for an employee to use rather than forfeit accumulated vacation leave. If an
employee makes a reasonable written request to use excess vacation leave before the excess
vacation leave must be forfeited under subsection (1)(a) and the employing agency denies the
request, the excess vacation leave is not forfeited and the employing agency shall ensure that the
employee may use the excess vacation leave before the end of the calendar year in which the
leave would have been forfeited under subsection (1)(a).

(2) (a) Anemployee who terminates employment for a reason not reflecting discredit on the
employee and who has worked the qualifying period set forth in 2-18-611 is entitled upon the
date of termination to either:

(1) cash compensation for unused vacation leave if the employee is not subject to subsection
(2)(2)(@i1); or

(11) conversion of the employee’s unused vacation leave balance to an employer contribution
to an employee welfare benefit plan health care expense trust account established pursuant to
2-18-1304 if:

(A) the employee is a member who belongs to a voluntary employees’ beneficiary
association established under 2-18-1310; and

(B) the contracting employer has entered into an agreement with members of the common
association for an employer contribution based on unused vacation leave provided for in
2-18-611.

(b) Vacation leave contributed to the sick leave fund, provided for in 2-18-618, is
nonrefundable and is not eligible for cash compensation upon termination.

(3) If an employee transfers between agencies of the same jurisdiction, cash compensation
may not be paid for unused vacation leave. In a transfer, the receiving 